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H.R. 2376, GRANT WAIVERS AND 
STREAMLINING THE PROCESS 


THURSDAY, SEPTEMBER 30, 1999 

House of Representatives, Subcommittee on Na- 
tional Economic Growth, Natural Resources, and 
Regulatory Affairs, joint with the Subcommittee 
ON Government Management, Information, and 
Technology, Committee on Government Reform, 

Washington, DC. 

The subcommittees met, pursuant to notice, at 2:04 p.m., in room 
2247, Rayburn House Office Building, Hon. Stephen Horn (chair- 
man of the Subcommittee on Government Management, Informa- 
tion, and Technology) presiding. 

Present from the Subcommittee on National Economic Growth, 
Natural Resources, and Regulatory Affairs: Representatives Ryan, 
Terry, Vitter, and Kucinich. 

Present from the Subcommittee on Government Management, In- 
formation, and Technology: Representatives Horn, Biggert, Ose, 
Ryan, Turner, and Owens. 

Staff present from the Subcommittee on National Economic 
Growth, Natural Resources, and Regulatory Affairs: Mario Lewis, 
Jr., staff director; Barbara F. Kahlow, professional staff member; 
Gabriel Neil Rubin, clerk; and Elizabeth Mundinger, minority 
counsel. 

Staff present from the Subcommittee on Government Manage- 
ment, Information, and Technology: J. Russell George, staff direc- 
tor and chief counsel; Randy Kaplan, counsel; Bonnie Heald, direc- 
tor of communications; Chip Ahlswede, clerk; P.J. Caceres and 
Deborah Oppenheim, interns; Trey Henderson, minority counsel; 
and Jean Gosa, minority staff assistant. 

Mr. Horn. A quorum being present, the subcommittees will come 
to order. 

The purpose of today’s hearing is to examine the process Federal 
departments and agencies follow when considering State requests 
to waive statutory or regulatory requirements associated with Fed- 
eral grants. 

Billions of dollars each year flow to State and local governments 
through Federal grants. Currently, Federal departments and agen- 
cies award these grants through nearly 600 categorical block grant 
and open entitlement programs. In 1998, Federal grants amounted 
to more than $267 billion. Thinking back to 1965, that is what Lyn- 
don Johnson spent to run the Great Society and the Vietnam war. 
Although 23 agencies award Federal grants, the U.S. Department 

( 1 ) 
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of Health and Human Services handles nearly 60 percent of all 
Federal grant money. 

Several grant programs, including Medicaid and Temporary As- 
sistance for Needy Families, allow States to circumvent certain 
statutory or regulatory requirements of the programs through 
waivers. In large part. States apply for these waivers to give them 
greater flexibility to find alternative ways to achieve more effective 
program results. 

Federal agencies generally approve these State requests. How- 
ever, the cost, complexity, and delays experienced during the appli- 
cation process often impede a State’s ability to implement a pro- 
gram designed specifically for the needs of its residents. 

For example, in 1994, officials in my home State of California 
wanted to lower the State’s welfare benefits to new residents. At 
that time, California’s welfare payments were more generous than 
those offered by many other States. However, this change in Cali- 
fornia’s welfare reform project required a Federal waiver. 

California applied for the waiver on August 26, 1994. It was ap- 
proved, but not until August 19, 1996, a full year and 9 months 
later, almost 2 years. 

We have with us today a number of knowledgeable witnesses 
who will assist us in identifying the problems within the grant 
waiver process, and who will offer proposals to make the process 
more efficient. 

First, we will hear from Representative Mark Green of Wis- 
consin, who has introduced H.R. 2376, a bill designed to streamline 
the application process and increase the availability of waivers to 
State governments. It is a freshman bill. The bill specifically would 
require Federal departments and agencies to establish expedited 
review procedures for granting a State waiver if the same agency 
had previously granted a similar waiver to another State. 

In addition, we will hear from representatives of the National 
Governors’ Association and the National Conference of State Legis- 
latures. They will provide a State perspective of the grant waiver 
process. 

Finally, we will hear from representatives of three of the largest 
grant-awarding departments, the Departments of Health and 
Human Services, Agriculture, and Labor. These witnesses will pro- 
vide the Federal perspective of the grant waiver process as it ap- 
plies to their agencies. 

I welcome all of you witnesses today and look forward to the tes- 
timony. I now yield to the co-chair of today’s hearing, the National 
Economic Growth, Natural Resources, and Regulatory Affairs Sub- 
committee vice chairman, Paul Ryan, for an opening statement. 

[The prepared statement of Hon. Stephen Horn and the text of 
H.R. 2376 follow:] 
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House Subcommittee on Government Management, 
Information, and Technology 


Grant Waivers: H.R. 2376: Streamlining the Process 
Opening Statement 
Chairman Stephen Horn (R-CA) 
September 30, 1999 


A quorum being present, this joint subcommittee hearing will come to order. 

The purpose of today’s hearing is to examine the process federal departments and agencies follow 
when considering state requests to waive statutory or mgdatoiy requirements associated with federal 
^ grants. 

Billions of dollars each year flow to states and local governments through federal grants. 

Currently, federal departments and agencies award these grants through nearly 600 categorical, block 
grant and open-ended entitlement programs. In 1998, federal grants amounted to more than $267 billion. 
Although 23 agencies award fedei^ grants the U.S. Department of Health and Human Services handles 
nearly 60 percent of all federal grant money. 

Several grant programs - including Medicaid and Temporary Assistance for Needy Families — 
dlow states to circumvent certain statutory or regul^ory requirements of the programs through waivers. 

In large part, states apply for these waivers to allow them greater flexibility to find alternative ways to 
achieve more effective program results. 

Federal agencies generally approve these state requests. However the cost, complexity and delays 
experienced during the ^plication process often impede a state’s ability to implement a program designed 
specifically for the needs of its residents. 

For example, in 1994, officials in my home state of California wanted to lower the state’s welfare 
benefits to new residents. At the time, California’s wdfare payments were more generous than those 
offered by many other states. However, this change to California’s welfare-reform project required a 
federal waiver. 
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California applied for the waiver on November 9, 1994. It was tq^proved, but not until August 19» 
1996 — a full one year and nine months later. 

We have with us today a number of knowledgeable witnesses who will assist us in identifying 
problems within the grant waiver process, ^d who will offer proposals to make the process more 
efficient. 

Fiist, we will hear from Rep. Marie Green, R-WI, who has introduced H.R. 2376, a bill designed to 
streamline the application process. The bill specifrcally would require fedo^ departments and agenci^ 
to establish expedited review procedures for granting a state waiver if the same agency had previously 
granted a similar waiver to another state. 

In addition, we will hear from rqsresentatives of the National Governors* Association and the 
National Conference of State Legislatures. They will provide a state perspective of the grant waiver 
process. Finally, we will hear from representatives of three of the largest grant-awarding departments - 
the Departments of Health and Human Services, Agriculture and Labor. These witnesses will provide the 
federal perspective of the grant waiver process as it applies to their agencies. 

I welcome all of our witnesses today and look forward to their testimony. I now yield to the co- 
chairman of today’s hearing, Regulatory Affairs Vice Chairman Paul Ryan, for an opening statement. 


2 
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I 


1()6th CONGRESS 
1st Session- 


H. R. 2376 


To wjuire exwutivc iigonries to ostablLsh expolited ix*\ii*w procedures for 
granting a waiver to a State under a gi-ant progi-am administered by 
the agency if another State has already been granted a simitar waiver 
by tlie agency under such progi-ain. 


IN THE HOUSE OF REPRESENTATR’ES 

Jl NE 29, 1999 

Mr, Green of Wisconsin (for himself, Mr. Simi’SOX, Mr. Fletc'IIEH, Mr. 
DeMixt. Mr. ILvves, Mr. Ose, Mr. Ki"vkexd.\ll, Mr. Rv.vx of Wis- 
consin, Mr. Sweeney, and Mi-s. Biugert) introdncetl the following bill; 
which wasivferml to the Committee on GoTCmmcnt Reform 


A BILL 

To requii’e executive agencies to establish expedited review 
procedures for granting a waiver to a State under a 
grant pi-ogram administered by the agency if another 
State has already been gi'anted a similar waiver by the 
agency under such program. 

1 Be it enacted hy the Senate and House of Representa- 

2 fives of the United States of America in Conynss assembled. 
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2 

1 SECTION 1. REQUIREMENT TO ESTABLISH EXPEDITED RE- 

2 VIEW PROCEDURES FOR AN AGENCY TO 

3 GRANT WAIVERS TO STATES UNDER GRANT 

4 PROGRAMS ADMINISTERED BY THE AGENCY. 

5 (a) Requirement To Establish Exi’bditbd Rb- 

6 VIEW Procedures. — The head of eaeli executive agency 

7 shall establish expedited renew procedures under which a 

8 State may be gi-anted a waiver by the agency with respect 

9 to a requirement applicable to grant program adminis- 

10 tered by the agency if another State has applied for a simi- 

1 1 lar waiver under the program and been granted the waiver 

12 by the agency. 

13 (b) RbguLu\,tions. — The head of each executive 

14 agency shall promulgate regulations to cany out the re- 

15 quirement in subsection (a). 

16 (c) Definition op Executive Age.ncy. — In this 

17 section, the terra “executive agency” has the meaning 

18 given that term in section 105 of title 5, United States 

19 Code. 


O 
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Mr. Ryan. Thank you, Mr. Co-Chairman. I appreciate it. I thank 
everyone for coming. 

Today we are here to discuss an issue that may seem largely pro- 
cedural. However, it has implications for many, many States. 
States are often the ones which take the initiative for major reform 
efforts. They often end up being the experimental laboratories of 
democracy, as Justice Brandeis once referred to them. For the rest 
of the country, the States are out there putting together programs 
and reforms that are leading the country. 

These reform efforts, performed on a small scale, often lead to a 
nationwide overhaul of outdated systems. In recent years, we have 
seen examples of this in the area of welfare and health care sys- 
tems. Currently, some States are exploring options for bringing the 
disabled into the work force and providing long-term care coverage, 
just to name a few, and that is something we are working on in 
my own home State of Wisconsin, as well. 

It is important for the Federal Government not only to encourage 
these social experiments but also to provide an environment that 
will foster these types of initiatives. State and local governments 
often understand the needs of their constituents and the problems 
they face better than the Federal Government does. They are more 
familiar with the unique problems that must be addressed in im- 
plementing any new system. 

The focus of today’s hearing will be on ways in which we in the 
Federal Government can create an environment that will encour- 
age State and local governments to explore alternative solutions to 
social problems. Today we will examine agency processes for the re- 
view of State requests for waivers of statutory and/or regulatory re- 
quirements of Federal grant programs, agency track records in 
processing such State requests, and ways to streamline the agency 
processes for the States. 

This hearing will allow the sponsor of H.R. 2376, a bill intended 
to streamline the processing of similar State requests, the two 
major organizations representing State elected officials, and three 
major Federal grantmaking agencies, to discuss State experiences 
and suggestions for streamlining the grant waiver process for the 
States. 

I want to welcome my freshman colleague, Mark Green, the au- 
thor of H.R. 2376, who also, as you may not know, represents 
Green Bay who just won over the Minnesota Vikings last week, so 
I just wanted to get that inserted in the record if I could. 

I would also like to welcome the National Governor’s Association 
executive director, Raymond Scheppach — please forgive me if I 
didn’t pronounce that correctly — and the National Conference of 
State Legislatures executive director, William T. Pound, who will 
ably represent the States’ views today. 

I also want to mention that the USDA’s Under Secretary for 
Food, Nutrition and Consumer Services, Shirley Robinson Watkins, 
has an illness, so we have somebody filling in for Shirley. 

I would also like to welcome the Assistant Secretary and Chief 
Financial Officer for HHS, John J. Callahan, and the Labor Assist- 
ant Secretary for Employment and Training Administration, Ray- 
mond Bramucci, who will represent their agencies and present the 
Federal agencies’ views today. 
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Currently, the Federal department and agency processes for re- 
viewing State waiver requests are time-consuming and costly, di- 
verting time and dollars from program delivery of services to those 
in need. President Reagan’s federalism policies recognized the part- 
nership between the Federal Government and State and local gov- 
ernments in the implementation of certain Federal programs. His 
federalism policies were premised on recognition of the competence 
of State and local governments and their readiness to assume more 
responsibility. I believe that we should focus on these federalism 
principles, keeping them in mind during today’s hearing. 

H.R. 2376, “to require executive agencies to establish expedited 
review procedures for granting a waiver to a State under a grant 
program administered by the agency if another State has already 
been granted a similar waiver by the agency under such program,” 
will be considered today. This bill provides expedited consideration 
if a second State applies for a waiver similar to that already ap- 
proved for another State. Mr. Green will discuss the specific prob- 
lem which resulted in the bill’s introduction. 

Currently, Federal agencies make awards to State and local gov- 
ernments under almost 600 categorical block grant and open-ended 
entitlement grant programs. In 1998 these awards totaled $267.3 
billion, which is more than all Federal procurement for goods and 
services. 

Although 23 Federal departments and agencies make grant 
awards, six departments account for 96 percent of all grant award 
dollars. HHS carries the brunt of the burden with 58 percent; 
Transportation, 11 percent; HUD, 9 percent; Education, 8 percent; 
Agriculture, 7 percent; and Labor, 3 percent. The top 20 programs 
account for 78 percent of all grant award dollars. The top 27 pro- 
grams, all programs over $1 billion each, account for 87 percent. 

Several of these programs allow waivers of key statutory and/or 
regulatory requirements, including Medicaid, which is the largest 
grant program, accounting for 39 percent of total dollars; welfare, 
which is the third largest grant program. And Food Stamps, which 
is the 21st largest Federal grant program; however, the grant 
award only covers the administrative expenses for State adminis- 
tration of the program. If both the administrative expenses and 
benefit portions are included, the grant program would rate be- 
tween the second and third largest grant program in size. 

Besides considering H.R. 2376, the hearing will also consider 
other ideas for improving agency grant waiver processes, such as 
setting deadlines for agency review of State waiver requests; pro- 
viding broad flexibility to waive many statutory requirements for 
States; allowing State certification of compliance with certain stat- 
utory requirements; and, for accountability, requiring quarterly 
publication of all waiver activity. Finally, this hearing will also con- 
sider ways to ensure budget neutrality for the open-ended entitle- 
ment programs. 

On August 3rd of this year, this subcommittee wrote all of the 
departments and agencies with Federal grantmaking programs 
where States are eligible recipients, to identify their statutory and 
regulatory waiver processes and to review their track record in re- 
sponding to State waiver requests, including those that are similar 
to another State’s already approved request. 
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The Department of Defense did not provide any of the requested 
information. The Department of Transportation, which is the sec- 
ond largest grantmaking agency, only provided some of the re- 
quested information. One of the questions that we want to find out 
from this committee is what, if anything, are these departments 
hiding, and why aren’t they giving us all of the full information 
that we have been asking for? 

Sixteen of the 24 departments and agencies had any statutory 
waiver provisions. Twelve of the 24 had any regulatory waiver pro- 
visions. Over the last 3 years, 12 of the 17 agencies with any statu- 
tory or regulatory waiver provisions received waiver applications 
from the States. Five of the 12 agencies — the Departments of En- 
ergy, Justice, Treasury, the Appalachian Regional Commission, and 
the Corporation for National Service — approved all such requests. 

This leaves us with seven agencies — the Departments of Agri- 
culture, Education, HHS, HUD, Labor, Transportation, and the En- 
vironmental Protection Agency — that denied some waiver requests. 
Of the 1,801 waiver applications Government- wide which were re- 
ported to the subcommittee, only 5 similar applications, or less 
than one-third of 1 percent, were denied. 

We would like to hear from the witnesses the considerations that 
arose in reviewing waiver applications, including ensuring budget 
neutrality in the open-ended entitlement programs such as the 
HHS, Medicaid, and the Food Stamp Program from Agriculture. 

The bottom line is that 85 percent of all State waiver requests 
during this period were approved. Two agencies, the Departments 
of Labor and Agriculture, both of which will be testifying today, 
had the highest proportion of denials, 29 percent and 13 percent, 
respectively. We would like to hear from them why their track 
record differs from other agencies. We would also like to hear from 
Labor and Agriculture why Republican Governors received a higher 
proportion of denials, 31 percent and 16 percent, respectively, than 
Democratic Governors, 23 and 8 percent, respectively, a coincidence 
which sounds very interesting. 

Statutory waiver provisions are very diverse. For example, some 
allow waivers relating to program financing, such as both the 
grantee matching funds and maintenance of effort requirements for 
State pollution control agencies implementing the Clean Air Act; 
the maintenance of effort requirement under certain Education pro- 
grams; and the grantee matching funds requirements under the 
Corporation for National Services’ Learn and Serve and AmeriCorp 
programs. 

Besides program financing, some statutory provisions allow waiv- 
er of programmatic provisions. For example, the Social Security Act 
authorizes the Secretary of HHS to waive compliance with certain 
program requirements for an experimental, pilot, or demonstration 
program under Medicaid and the former Aid to Families with De- 
pendent Children welfare program. 

I welcome an open discussion today about the ways to streamline 
agency processes for waiver requests by the States, since States, as 
partners of the Federal Government in implementing many of the 
Federal programs, deserve a simpler process. 

The States and local governments are our laboratories of democ- 
racy. It is up to us to try and make sure that they are flourishing. 
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and that our waiver program is one that doesn’t hold them back 
but lets them go into experimenting with programs that work for 
their people, so that government which governs closest to the peo- 
ple can govern the best. 

With that, I yield back the balance of my time. 

[The prepared statement of Hon. Paul Ryan follows:] 
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Vice Chairman Paul Ryan 
Opening Statement 

Grant Waivers: H.R. 2376 and Streamlining the Process 
September 30, 1999 


Good afternoon ladies and gentlemen. We are here today to discuss an issue that may seem 
largely procedural; however, it has important implications for many States. States are often dte 
ones which take the initiative for major reform efforts. They often end up being the experimental 
"laboratories of democracy” (as Justice Brandeis called them) for the rest of the country. These 
reform efforts, performed on a small scale, often lead to a nationwide overhaul of outdated 
systems. In recent years, we have seen examples of this in the welfare and health care systems. 
Currently, some States are exploring options for bringing the disabled into the workforce and 
providing long-term care cover^e, just to name a few. It is important for the Federal 
Government not only to encourage these “social experiments” but also to provide an environment 
that will foster these types of initiatives. State and local governments often understand the needs 
of their constituents and the problems they face better than the Federal Government. They are 
more familiar with the unique problems that must be addressed in implementing a new system. 

The focus of today’s hearing will be on ways we, in the Federal Government, can create an 
environment that will encourage State and local governments to explore alternative solutions to 
social problems. Today, we will examine agency processes for review of State requests for 
waivers of statutory and/or regulatory requirements for Federal grant programs, agency track 
records in processing such State requests, and ways to streamline agency processes for the States. 
This hearing will allow the sponsor of H.R. 2376, a bill intended to streamline the processing of 
similar State requests, the two major organizahons representing State elected officials, and three 
major Federal grantmaking agencies to discuss State experiences and suggestions for 
streamlining the grant waiver process for States. 

I want to welcome my freshman colleague Representative Mark Green, author of H.R. 2376. 
National Governors’ Association (NGA) Executive Director Raymond C. Scheppach and 
National Conference of State Legislatures (NCSL) Executive Director William T. Pound will 
ably represent the States’ views today. I also want to welcome Agriculture’s Undersecretaiy for 
Food, Nutrition and Consumer Services Shirley Robinson Watkins, Health and Human Services’ 
(HHS) Assistant Secretary and Chief Financial Officer John J. Callahan, and Labor’s Assistant 
Secretary for the Employment and Training Administration Raymond L. Bramucci, who will 
represent their agencies and present the Federal agencies’ views today. 

Currently, Federal department and agency processes for reviewing State waiver requests are time 
consuming and costly, diverting time and dollars from program delivery of services to these in 
need. President Reagan’s Federalism policies recognized the partnership between the Federal 
Government and State and local governments in the implementation of certain Federal programs. 
His Federalism policies were premised on a recognition of the competence of State and local 
governments and their readiness to assume more responsibility. I believe that we should keep 
these Federalism principles in mind during today’s hearing. 
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H.R. 2376, “To require executive agencies to establish expedited review proceduies for granting 
a waiver to a State under a grant program administered by the agency if another State has already 
been granted a similar waiver by the agency under such program,” will be considered today. This 
bill provides expedited consideration if a second State applies for a waiver similar to that already 
approved for another State. Mr. Green will discuss the specific problem which resulted in the 
bill’s introduction. 

Currently, Federal agencies make awards to State and local governments under almost 600 
categorical, block grant, and open-ended entitlement grant programs. In 1998, these awards 
totaled $267.3 billion, which is more than all ftderal procurement for goods and services. 
Although 23 Federal department and agencies make grant awards, six departments account for 96 
percent of ail grant award dollars — HHS (58 percent). Transportation (1 1 percent). Housing and 
Urban Development (HUD) (9 percent). Education (8 percent). Agriculture (7 percent), and 
Labor (3 percent). The top 20 programs account for 78 percent of all grant award dollars; the top 
27 programs (all programs over $1 billion each) account for 87 percent. Several of these 
programs allow waivers of key statutory and/or regulatory requirements, including Medicaid (the 
largest Federal grant program, accounting for 39 percent of total dollars), welfare (the third 
largest Federal grant program, now called ‘Temporary Assistance for Needy Families,” 
accounting for 6 percent of total dollars), and Food Stamps (the 21st largest Federal grant 
program; however, the grant award only covers the administrative expenses for State 
administration of the program; if both the administrative expenses and benefit portions are 
included, the grant program would rate between the second and third largest grant program in 
size). 

Besides considering H.R. 2376, the hearing will also consider other ideas for improving agency 
grant waiver processes, such as: setting deadlines for agency review of State waiver requests; 
providing broad flexibility to waive many statutory requirements for States (such as in the 
Education Flexibility Partnership Act of 1999, P.L. 106-25); allowing State certification of 
compliance with certain statutory requirements (e.g., maintenance of effort, matching funds, set- 
asides, earmarks, caps, etc.); and, for accountability, requiring quarterly publication of all waiver 
activity. Finally, the hearing will also consider ways to ensure budget neutrality for the open- 
ended entitlement programs. 

On August 3, 1999, the Subcommittee wrote all of the departments and agencies with Federal 
grant programs where States ate eligible recipients to identify their statutory and regulatory 
waiver processes and to reveal their track records in responding to State waiver requests, 
including those that are similar to another State’s already approved request. The Department of 
Defense did not provide any of the requested information. The Department of Transportation, 
which is the second largest grantmaking agency, only provided some of the requested 
information. What, if anything, are these departments or their Secretaries hiding and why? 


2 
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Sixteen of the 24 departments and agencies had any statutoiy waiver provisions; 12 of the 24 had 
any regulatory waiver provisions. Over the last three years, 12 of the 17 agencies with any 
statutory or regulatory waiver provisions received waiver applications from the States. Five of 
the 12 agencies — the Departments of Energy, Justice and Treasuiy, the Appalachian Regional 
Commission, and the Corporation for National Service -- approved all such requests. Seven 
agencies -- the Departments of Agriculture. Education, HHS, HUD, Labor, and Transportation 
and the Environmental Protection Agency — denied some waiver requests. Of the 1,801 waiver 
applications govemmentwide which were reported to the Subcommittee, only five similar 
applications (or less than one-third of 1 percent) were denied. We would like to hear from the 
witnesses the considerations that arose in reviewing waiver applications, including ensuring 
budget neutrality in the open-ended entitlement programs, such as HHS’ Medicaid and 
Agriculture’s Food Stamps programs. 

The bottom line is that 85 percent of all State waiver requests during this period were approved. 
Two agencies - the Departments of Labor and Agriculture, both of which will be testifying today 
- had the highest proportion of denials (29 percent and 13 percent, respectively). We would like 
to hear from them why their track records differ from the other agencies. We would also like 
Labor and Agriculture to explain why Republican Governors received a higher proportion of 
denials (31 percent and 16 percent, respectively) than Democratic Governors (23 percent and 8 
percent, respectively). 

Statutory waiver provisions are diverse. For example, some allow waivers relating to program 
financing, such as both the grantee matching funds and maintenance of effort requirements for 
State pollution control agencies implementing the Clean Air Act, the maintenance of effort 
requirement under certain Education programs, and the grantee matching funds requirements 
under the Corporation for National Services’ Learn and Serve and AmeriCorp programs. Besides 
program financing, some statutory provisions allow waiver of programmatic provisions. For 
example, the Social Security Act authorizes the Secretary of HHS to waive compliance with 
certain program requirements for an experimental, pilot, or demonstration program under 
Medicaid and the former Aid to Families with Dependent Children (AFDC) welfare program. 

I welcome an open discussion today about ways to streamline agency processes for waiver 
requests by the States since States, as partners with the Federal Government in implementing 
many Federal programs, deserve a simpler process. 


3 
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Mr. Horn. Thank you very much. We now call on the gentleman 
from Texas, Mr. Jim Turner, the ranking member on the Govern- 
ment Management, Information, and Technology Subcommittee. 
Mr. Turner. 

Mr. Turner. Thank you, Mr. Chairman. This is a very important 
hearing. Having served in the Texas House and the Texas Senate 
for 10 years, as well as chief of staff to a former Texas Governor, 
I know how frustrated State officials can be with the Federal agen- 
cies once they have applied for waivers. This bill is designed to try 
to encourage an expedited procedure in cases where a State has 
been previously granted a waiver for a program. 

As we look at this issue, it is important to keep in mind that 
while the concept of an expedited waiver is good, it should not 
mean an automatic waiver. There are differing circumstances for 
each application that always must be considered. So I look forward 
to hearing the testimony of our witnesses and the concerns that 
they may have regarding this bill. I think all of us can concur at 
the outset of this hearing, that anything we can do to improve the 
efficiency of our Federal agencies in dealing with our State govern- 
ments would be a step in the right direction. 

So, thank you, Mr. Chairman, and I look forward to our testi- 
mony. 

[The prepared statement of Hon. Jim Turner follows:] 
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THE STATEMENT Uf THE HONORABLE JIM TURNER 
JOINT SUBCOMMITTEE HEARING ON 
“GRANT WAIVERS: HJl. 2376 AND STREAMLINING THE PROCESS” 
SEPTEMBER 30, 1999 

Tliaidc you. The focus of this hearing is on H.R. 2376, a bill which would 
require executive agencies to establish an expedited review procedure for granting 
waiver of statutory or regulatory program requirements to a state if anotiier state 
has already been granted a similar waiver. 

We all agree that we want to work witii our states to make our federal 
system as efficient and user-friendly as possible. As a former member of the 
Texas Legislature, I understand the many benefits of this bill which would provide 
states with the flexibility to tailor their programs to best meet the needs of their 
citizens. An expedited review would cut through bureaucratic tape and allow 
states to govern effectively and without delay. Waivers could also rfiscourage 
agencies from making arbitrary denials. 

However, I also understand the concerns that an e>q)edited process could 
possibly make the granting of waivers an automatic exercise. Moreover, the bill 
might not provide enough time to evaluate the results of the original waiver.. 
“Haste makes waste,” and we certainly do not want to prematurely grant a wmv«r 
ba^ solely mi {xecedent when one is not merited . 

I look forward to hearing both sides on this issue, and hope that we can 
work out a bill that helps our states as well as creates a good policy. I ^preciate 
the members of the panel for their time and testimony, and also tiiank Chairman 
Hcxii and members of the other subcommittee for their focus on tiiis issue. 



18 


Mr. Horn. I thank the gentleman, and now ask the gentleman 
from Nebraska, Mr. Lee Terry, if he would like to make an opening 
statement. 

Mr. Terry. I have no opening statement. 

Mr. Horn. And the gentlewoman from Illinois, Mrs. Biggert, the 
vice chairman for the Government Management, Information, and 
Technology Subcommittee, if you would like to make an opening 
statement. 

Mrs. Biggert. Thank you very much, Mr. Chairman. Today’s 
hearing is a particularly important one. We are focusing on efforts 
to streamline and improve the Federal Government’s processes for 
granting State waiver requests. 

Having served several terms in the Illinois State Legislature, I 
can certainly understand the negative consequences constraints 
can have on State efforts to serve the unintended populations. It 
has been said many times before, but each State is unique demo- 
graphically. What practices might work on one State, might not 
necessarily work in another. 

As such, I believe the Federal Government should make every ef- 
fort to accommodate waiver requests made by the States in order 
to help those in need. It is for this reason that I am a co-sponsor 
of Representative Mark Green’s legislation to require executive 
agencies to establish expedited review procedures for granting 
State waivers in cases where another State has granted a similar 
waiver. I think this is what we did in the State of Illinois when 
school districts came forward with waivers, that then other school 
districts came in and received the same waivers, so I am glad to 
see that this bill is being talked about here today. 

So I commend you for holding the hearings and look forward to 
hearing from the witnesses. 

Mr. Horn. Thank you very much. I see the gentleman from Ohio 
has just come in. 

Mr. Kucinich. Hello, everybody. 

Mr. Horn. Would you like to make an opening statement? 

Mr. Kucinich. I sure would. 

Mr. Horn. Well, you have excellent timing. 

Mr. Kucinich. It is part of being here, I guess. 

Mr. Chairman, I am always appreciative for a chance to join you, 
having had the honor of serving with you on the Government Man- 
agement, Information, and Technology Subcommittee, and I also 
pay my regards to the rest of the members on this committee. I 
want to thank you for holding this hearing on H.R. 2376 and the 
waiver process. 

Agencies have the discretion to waive statutory and regulatory 
program requirements applicable to the States in a variety of cir- 
cumstances. With these waivers. States are able to tailor the pro- 
gram to meet the unique needs of their individual populations. 
Waivers also serve as testing grounds for innovative solutions 
which could be adopted nationwide. Therefore, I welcome the op- 
portunity to learn how we can streamline the process by which 
agencies review waiver applications. 

However, it is important to remember that waivers can exempt 
States from the eligibility requirements, terms, conditions and 
guidelines for important programs such as Medicaid, welfare. Food 
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Stamps, and employment training. Waivers could jeopardize wheth- 
er or not intended beneficiaries ultimately receive the help and pro- 
tections our laws are intended to guarantee. Therefore, the decision 
to grant a waiver should not be taken lightly. 

For instance, I believe that we need to ensure that potential op- 
ponents of the waiver have notice and opportunity to comment on 
the waiver before it is considered. I also believe agencies should 
evaluate the benefits and drawbacks of any similar waivers that 
were granted in the past. 

Furthermore, the granting of waivers should not become an auto- 
matic exercise. Each State is unique and each waiver application 
needs to be considered on its own merits. If a particular require- 
ment merits a waiver on every occasion, the requirement itself, not 
the waiver process, should be reevaluated. 

In conclusion, we should investigate ways to streamline the proc- 
ess without jeopardizing a thorough review of each application. 

I look forward to hearing the testimony, and I again thank the 
Chair for his leadership. 

[The prepared statement of Hon. Dennis J. Kucinich follows:] 
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Opening Statement of Dennis Kucinich 
September 30, 1999 Hearing on H.R. 2376 
Joint Hearing NEG and GMiT Subcommittees 

Mr. Chairman, thank you for holding this hearing on H.R. 
2376 and the waiver process. 

Agencies have the discretion to waive statutory and 
regulatory program requirements applicable to the states in a 
variety of circumstances. With these waivers, states are able 
to tailor the program to meet the unique needs of their 
individual populations. Waivers also serve as testing 
grounds for innovative solutions which could be adopted 
nationwide. Therefore, I welcome the opportunity to learn 
how we can streamline the process by which the agencies 
review waiver applications. 

However, it is important to remember that waivers can 
exempt states from the eligibility requirements, terms, 
conditions, and guidelines for important programs such as 
Medicaid, Welfare, Food Stamps, and Employment Training. 
Waivers could jeopardize whether or not intended 
beneficiaries ultimately receive the help and protections our 
laws are intended to guarantee. Therefore, the decision to 
grant a waiver should not be taken lightly. 
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For instance, I believe that we need to ensure that 
potential opponents of the waiver have notice and 
opportunity to comment on the waiver before it is 
considered. I also believe agencies should evaluate the 
benefite and drawbacks of any similar waivers that were 
granted in the past. Furthermore, the granting of vwiivers 
should not become an automatic exercise. Each state is 
unique and each waiver appiication needs to be considered 
on ite own merits. If a particular requirement merits a waiver 
on every occasion, the requirement itself, not the waiver 
process, should be reevaluated. 

In conclusion, we should investigate ways to streamline 
the process vnthout jeopardizing a thorough review of each 
appiication. I look forward to hearing the testimony. 
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Mr. Horn. Thank you very much, and we now go to panel one, 
which is the Honorable Mark Green of Wisconsin, and we are de- 
lighted to have you here, Mark. 

STATEMENT OF HON. MARK GREEN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WISCONSIN 

Mr. Green. Thank you, Mr. Chairman, members of the sub- 
committees. I want to thank you. I am very grateful that you are 
holding this hearing here today. I am grateful for the opportunity 
to testify on the Federal waiver process in general, and specifically 
our proposal, H.R. 2376. 

According to information supplied to this committee, from 1997 
through August 1999, my home State of Wisconsin applied for some 
70 waivers from Federal agencies. Now, as has been alluded to pre- 
viously, these waivers were not because Wisconsin couldn’t or 
wouldn’t meet Federal policy objectives, but like so many other 
States, Wisconsin has wanted to try new innovative approaches to 
meeting long-standing policy challenges. 

Each of these waiver requests required extensive paperwork and 
man-hours to meet burdensome application requirements. Even 
after the necessary forms were filled out, the response and proc- 
essing time from the agencies added further burdens, burdens of 
uncertainty and suspended policymaking. In some instances, it 
took over 18 months to get approval of a waiver request. 

Now, of course not all of Wisconsin’s waiver requests were ap- 
proved, but the burdens and costs Wisconsin encountered, regard- 
less of whether they were approved, were as great either way. Let 
me give you an example of the burdens Wisconsin has faced in the 
waiver process, and I know that other States can tell similar sto- 
ries. 

In 1997 Governor Tommy Thompson sought to implement a pro- 
gram known as BadgerCare. This innovative proposal, which 
passed our State legislature on a very wide bipartisan vote, aims 
to ensure access to health care for low-income children and fami- 
lies. According to Wisconsin’s projections, BadgerCare is expected 
to cover an additional 46,200 uninsured low-income residents, in- 
cluding 23,900 children and 22,300 parents. 

Even though the Wisconsin legislature endorsed BadgerCare in 
1997, and even though both Republicans and Democrats from our 
own congressional delegation repeatedly asked for swift consider- 
ation of the waiver request, it took HHS until 1999 to finally ap- 
prove this request. The great shame in this was that during that 
delay, those thousands of low-income families lost out on access to 
health care, health care that they so desperately needed. 

I would like to reemphasize at this point that there are really 
two separate issues. One, of course, is whether or not a waiver 
should be granted. In most cases I am one of those who would come 
down on the side of allowing a State to experiment, to be creative, 
to be entrepreneurial in their policymaking. 

However, what I am more concerned with here today are the un- 
necessary costs, time, paperwork, manpower, which the waiver 
process itself entails, often regardless of the eventual results. Those 
costs are not reflected in the numbers the agencies have supplied. 
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Their numbers deal with the eventual outcome, but they don’t truly 
reflect the burden, the costs, that States have to bear. 

Now, I have a poster here which I would like to show you, and 
we will make handout copies of this and supply them to the com- 
mittee afterwards. This was a poster put together called “The 
Waiver Game,” which is designed in a somewhat humorous way to 
show the Federal waiver process and the headaches that States 
have to go through. 

And what it does, this particular poster uses welfare reform as 
the example. First, the State has to pass welfare reform. Then they 
have to submit a 150-page waiver request. The agency responds 
with 10 pages of questions. Once the State answers those ques- 
tions, the agency submits terms and conditions. Negotiations take 
place, there is a 6-month delay, and so on and so forth. 

It really is a game, although probably to neither party terribly 
humorous at the time. Every time a State takes a step forward on 
this board game, they seem to take a step back. The delays and the 
red tape are unreasonable, and I think we all agree should be 
greatly reduced. 

Last week I attended a hearing held by the Budget Committee. 
I heard in that hearing Governor Jeb Bush of Florida testify on 
some of his new education proposals. One thing really stuck out for 
me. According to Governor Jeb Bush, 40 percent of the man-hours 
at the Florida Department of Education, that is 40 percent, are 
spent wholly on filling out Federal paperwork. Surely we can find 
more productive uses for their time and taxpayers’ money. Clearly 
this is a case in point for simplifying the waiver process and setting 
up expedited procedures. 

And that of course brings me to my legislation, H.R. 2376. This 
bill, in a very modest, common sense way, would help streamline 
the complicated and time-consuming Federal waiver process. Sim- 
ply put, it directs Federal agencies to establish an expedited review 
procedure for State-requested waiver if the agency previously au- 
thorized a similar waiver for another State. 

The inspiration for this bill came out of an effort that I, along 
with a number of my freshman colleagues, several of whom are 
here today, have made to reach out to Governors, both Democrat 
and Republican. In fact, the most recent response we received was 
from a Democratic Governor, the Governor of Kentucky. We have 
asked them, we have tried to find out from them what steps we 
could all take as a Congress to help them be innovative and cre- 
ative in their policymaking. 

The Governors have told us that the costs and burdens of the 
waiver process restrict them in their efforts to meet their constitu- 
ents’ needs in innovative ways. This bill I think is a first small step 
in a larger effort to offer a helping hand, or at least help get gov- 
ernment out of the way where its restrictions are unnecessary or 
overly burdensome. 

This legislation would allow any State to take advantage of the 
creative policymaking in another State, and to obtain a Federal 
waiver under an expedited, streamlined review. Should my legisla- 
tion pass, I hope and believe that States would be more active in 
taking those opportunities, in borrowing from other States. Where 
they see a success story, hopefully that success story can serve as 
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a benchmark. After all, it is the State and local leaders who know 
best, perhaps, what is best for their immediate constituents. 

Thank you for the opportunity to be here today, and I would be 
pleased to take any questions you might have. Thank you, Mr. 
Chairman. 

[The prepared statement of Hon. Mark Green follows:] 
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Let me give you an ex^ple of the burdeos Wisconsin has faced through Ae waiver 
process. I’m sure many other states can tell anular stories, 1997, Governor Tommy 
Thon^sson sought to inclement a program known as BadgerCare. Th^ innovative 
proposal (which passi^ omr state le^slsture on a wide bipartisan vote) aims to ensure 
access to health care for low-income c^ldren and families. According to projections, 
Bad^iC^e is expected to «>ver an adcUtioaal 46,200 iminsuied, low-income resident -* 
indudmg 23,900 cfafldren and 22,3(M) parents. Even thou^ the Wisconsin Legsiature 
endorsed BadgerCare in 1997, and even though both Republicans and Democrats from 
our congressional delegation repeatedly asked fi>r swifr consideration of the waiver 
request, it took HHS until 1999 to finally approve this request. It is a shame that it took 
so long, because during that delay, those thousands of low-income families lost out on 
access to h^th care they so de^eratdy needed. 

rd like lx> re-tmiphasize that there are really two separate issues at stake. One, of course, 
is whdher a waiver should be granted...in most cas^ I would come down on the side of 
aliowu:^ states to be creative and entreprenairial in thdr policymaking by freeing them 
from unnecessary restrictions. However, what 1 am more concerned with here today are 
the unnecessary costs - time, paperwork, manpower -which the waivN process itself 
entails.. .often regardless of eventual results. 

I have a poster h^e that I think provides a good illu^ration of the federal waiver process 
and the headaches that stat^ have had to go through. This poster uses welfare reform as 
the example. First foe state passes welfiue reftxm; they then must submit a I SO-page 
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\raivef requesst. The Ageacy responds with 10 pag^ctf questions. Once the state 
answers the questions, the Agency submits terms and conditions, negotiations take place 
thereisasjX'inonthdeiay.... andsoon. It realty s a game. Ev€^ time a state takes a 
step forward, they must take a stq> back. The delays and red-tape are imreasonable, and 
need to be greatly reduced. 

Last week, I attended a hearing in the Budget Committee, and he^d Governor Jeb Bush 
testify on his education proposals for Florida. According to Governor Bush, 40 percent 
of man-hours at the Florida l^partment of Education -that's 40 percent — are spent 
merely filling out federal paperwork. Surely we can 6nd more productive uses for their 
tism and for tax|»yers* money. Clearly, this is a case in point for rimplif^rii^ the waiver 
process and setting i 4 > expedited procedures for ^tes. 

This brings me to my legisl^on, H.R. 2376. This bUl, in a vuy modest, common sense 
way, would help streantiine the complicated, time conauning federal waiver process. 
Simply put, it would require federal agencies to est^lish expedited reriew procedures for 
state-requested waiv^ if the agency previously authorized a similar waiver for another 
state. 

Ihe inspiration for this bill came out of an effort that I, along with a number of my 
fi«shmen coUeagaes, have made to reach out to governors - both Republican and 
Demi^rat - and find out what steps we could take to help them be innovative in thrnr 
policy makmg. 
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The governors have told us that the costs and burdens of the waiver process restricts them 
in their efforts to meet their constituents' needs in innovative ways. This biU is a first 
smalt step in a larger effort to offer a helping hand - or at least help them get the federal 
government “out of the way” where its restrictions are unnecessary or overly 
burdensome. This legislation would allow any state to take advantage of the creative 
policy making of another state, and obtain a federal waiver under an expedited, 
streamlined review. Should my legislation pass, 1 believe states would be more active in 
taking advantage of opportunities, and would look to the successes of other governors. 
After ail, it is the state and local leaders who know what is best for their constituents - 
not Washington bureaucrats. 

Thank you for the opportunity to be here today. 1 would be pleased to take any questions. 
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Mr. Horn. Well, thank you, and let me first yield time on our 
side to the ranking minority member. Oh, Mr. Turner went out. 
Well, let’s go to the vice chairman of the Regulatory Subcommittee. 

Mr. Ryan. Thank you. 

Mr. Horn. Let me say there is a 5-minute questioning limit on 
all these. It will come back to him. We alternate between parties. 

Mr. Ryan. Thank you. Thank you, Mr. Co-Chair. 

Mark, let me ask you this: What do you see as the biggest prob- 
lem, based on your Wisconsin experience, as a Wisconsin legislator 
prior to serving in Congress, with the waiver process for States? 

Mr. Green. I was in the Wisconsin Legislature for 6 years, actu- 
ally during the height of welfare reform, the experimentation that 
really became a national model, and I think it was the uncertainty 
that the waiver process created. 

Again, legislation, the welfare reform movement in Wisconsin 
was completely nonpartisan, passed on wide bipartisan margins, 
and then once the waiver process started, it was as if the State was 
in suspended animation, not quite sure how to meet evolving needs 
because there was no predictability. I mean, we didn’t know if a 
waiver was going to be granted, if it would be granted in part; if 
it was granted only in part, would the part granted be sufficient 
to carry out the intent of the legislature; what to do if it wasn’t 
granted. 

That was very burdensome to our policymaking. I think the ad- 
ministration would tell you that their problem was literally the 
costs of having employees fill out all those forms and trying to stay 
in touch with whatever agency they were applying to, again to try 
to find out what was going to happen and when. 

Mr. Ryan. So it is not just granting one waiver for one 
BadgerCare initiative. There are several waivers included in get- 
ting BadgerCare implemented, something like that. Is that not cor- 
rect? 

Mr. Green. Yes. In the case of BadgerCare, it was actually 
lumped into one waiver. Maybe a better case would be FamilyCare. 
We all have very catchy names. FamilyCare is the latest program 
for which a waiver has been requested, and there are over 40 re- 
quests for that. 

In the past, and I am sure other States are the same way, you 
will get a percentage of your waiver request, particular waiver pro- 
visions granted, and again that brings you back to this whole idea 
of whether or not sufficient to fulfill the legislative intent. 

Mr. Ryan. What are some of the waivers that Wisconsin has ap- 
plied for in recent years, in addition to those two? 

Mr. Green. Well, there have been some in the education area, 
but the original BrideFare; LearnFare, which required welfare re- 
cipients to attend school, the children to attend school; really the 
whole gamut of welfare reform. And like many States, in the health 
care area there have been a number of waiver requests. 

Mr. Ryan. I assume you have had a chance to look at some of 
the written testimony of other witnesses. After reviewing the other 
testimony, are there any other recommendations you would have 
from some ideas you have heard for streamlining the waiver proc- 
ess? 



30 


Mr. Green. Well, the National Governors’ Association is sug- 
gesting that we need to undertake a full-blown study. I think a 
step that would be very helpful, and I would be interested in work- 
ing with the committee, is to add a provision to this bill which 
would require agencies to publish periodically, quarterly, whatever 
period we choose, the status of waivers. In other words, how many 
waiver request applications they have received, how many have 
been denied, how many have been granted, how long that they 
have been hanging out there. I think that would help all of us real- 
ly find out what the States are facing. So I think that is an excel- 
lent one in particular. I think that is a good idea. 

Mr. Ryan. I want to go back to the partial waiver approval 
again. You spoke about waivers being approved in part. Is that a 
common problem that we are seeing, that you get maybe three- 
fourths of your waivers for a program? And what kind of problems 
is that going to create? Are we going to be unable to go forward 
with a program if we only get, say, three out of four of the waivers 
approved? Is that something that you see as a common problem 
that we are experiencing? 

Mr. Green. I don’t know if it is a common problem. It is a hard 
one, based on my limited experience, to comment. But what I will 
say is it does create tremendous uncertainty. I think agencies. 
State agencies plan on the success of their waiver in terms of de- 
signing their program and, again, oftentimes they are waiting with 
bated breath to get this reaction from whatever Federal agency is 
involved. 

They get the decision back, and then it takes them a long time 
to study the full impact and to make a calculation. In some cases 
they have to go back to the legislature. But they have to make a 
calculation as to whether or not the program can even work. Can 
they meet the original objectives that everyone has agreed to? And, 
again, I think that creates tremendous uncertainty, and it can 
handcuff State leaders in many ways. 

Mr. Ryan. Thank you, Mr. Chairman. I yield. 

Mr. Horn. Thank you. We now turn to the gentleman from Ohio 
for 5 minutes of questioning. 

Mr. Kucinich. I just have a comment, and then I would be glad 
to yield any time to Mr. Owens. 

I wanted to first of all congratulate Congressman Green for his 
presentation, and also for the creativity of the Waiver Game. 

Mr. Green. No pride of authorship. It didn’t come from me, but 
I kind of like it, too. 

Mr. Kucinich. What I was wondering about it is if you have to 
roll the dice to play the game, or do you roll the dice when you 
don’t play it? 

Mr. Green. Chutes and Ladders, looks like. 

Mr. Kucinich. We will have to think about that. But anyhow, 
you know, I am still interested in hearing more about this, and I 
appreciate you taking the time to come here. 

Mr. Green. Thank you. 

Mr. Kucinich. I will be glad to yield any time to Mr. Owens. 

Mr. Owens. Two questions I think were asked on the previous 
occasion when this was being considered. If there is an attempt to 
further streamline the waiver process, do you feel it is important 
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that the opponents of the waiver have an opportunity to express 
their views? 

Mr. Green. Yes. I don’t think that waiver requests should be 
made in the dark of night. I actually agree with what a number 
of people have said. I don’t believe that where in my case it is a 
similar waiver, I don’t think that the granting should be automatic, 
because I think States do have differing local conditions. I think 
there needs to be an opportunity to review those conditions. 

That is why in this bill I think we have given maximum flexi- 
bility to the agencies. We have asked them to create an expedited 
waiver review process. We didn’t mandate precisely what it had to 
be, because we understand that there isn’t a one-size-fits-all solu- 
tion here. I think they do need the opportunity to examine both 
pros and cons. 

Mr. Owens. Do you think it is in order for an agency to evaluate 
similar waivers that have already been granted before granting 
some new waiver in the same area? 

Mr. Green. Well, I mean, I think that if an agency receives a 
similar — a waiver request that is similar to a previous one, pre- 
sumably since that previous one was the first blush, they will have 
performed a lot of review and scrutiny of the waiver request. I 
would assume that they would rely upon at least some of their pre- 
vious work. I think that is appropriate. 

Mr. Owens. Thank you. I yield. 

Mr. Horn. I thank the gentleman. I now yield time to the vice 
chairman of the Government Management, Information, and Tech- 
nology Subcommittee, Mrs. Biggert of Illinois. 

Mrs. Biggert. Thank you, Mr. Chairman. In my opening re- 
marks I spoke briefly about the State of Illinois having a waiver 
procedure which for a while caused us a couple of problems, and 
I want to see if this is something that has been addressed in this. 

No. 1, at some point we felt like we were the school board, sitting 
at a large school board, overseeing what various local school boards 
were doing when they came in for their requests. You know, I just 
have — will these agencies have the background and everything to 
really look at the different conditions in each of these States, really 
have the background, because it is not one-size-fits-all. 

But when we sat, we had to approve the waivers after they had 
made the request, or disapprove them, and so we felt like we were 
making decisions for a local level that we at the State would not 
be doing. How did you work that out so that the Federal agency 
doesn’t feel like they are really involved too much into the State 
situation? 

Mr. Green. Well, we don’t deal with that directly. Again, we do 
provide a lot of discretion and flexibility to the agencies. I think 
there is always a risk, and I think you are right, I think it is Fed- 
eral versus State and State versus local, to pass judgment on what 
the “lower” elected body has done. I think that is inappropriate un- 
less you have a clear conflict and preemption. 

We don’t deal with that directly. I would certainly be willing to 
work with you to find ways to address that, but we don’t deal with 
that directly. 

Mrs. Biggert. Then the other thing was that once we had grant- 
ed a waiver for one school district, while we thought that, you 
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know, we would look at the others, it became almost automatic 
that we then granted the waivers to other school districts, and in 
effect really kind of abolished the law on the books for that. 

And I am thinking of a couple of issues, and the only one I can 
think of is really one that we didn’t grant because it was a couple 
of school districts came in and asked for waivers on, they call it the 
sprinkling system, when they were building an addition and they 
didn’t have the money to finish that up for the year, so they want- 
ed a waiver for the rest of the year to do that. 

And I think the first time we granted that and then really wor- 
ried that we had really created an unsafe situation, and other 
school districts started pouring in, saying, “Well, we don’t have the 
money, either.” So we had to go back and really kind of change 
that. But I think you have to be careful that an agency doesn’t 
think, if they granted that waiver for one, then they have to do it 
for another. 

Mr. Green. Yes, and that is why, again, the idea of making it 
an automatic approval, I would be a little hesitant about that. But 
a least I think if we have the expedited review process, what I am 
hoping it will do is encourage States to borrow from each other. 

I think you are going to hear the agencies testify that they actu- 
ally get very few similar waiver requests, and they have actually 
used that as logic for saying this bill may be unnecessary. I actu- 
ally look at it the other way. I think that is a bad thing. 

We want States to borrow from each other. I mean, if we see 
California putting into place an innovative health care plan that 
meets the needs of an impoverished segment of society, I would 
hope that my State of Wisconsin would say, “What are they doing? 
Can’t we do this?” 

I would like that to happen more and more and more. So I am 
hoping one of the long-term consequences of this will be that there 
will be many more requests, and I don’t think they should be 
granted automatically, but hopefully the expedited review will be 
so much less burdensome in costs and time that it will encourage 
States to borrow from each other. 

Mrs. Biggert. Thank you. 

Thank you, Mr. Chairman. 

Mr. Horn. Thank you. Does the gentleman from New York have 
any questions he would like to ask at this point? 

Mr. Owens. No questions. 

Mr. Horn. Well, I think everybody has been satisfied at this 
point. Let me just ask one question. 

I recall in the Department of Agriculture testimony that will 
occur later this afternoon, they say your bill is unnecessary because 
“while waiver requests may appear to be similar, each State situa- 
tion is unique,” and therefore requires individual attention. How 
would you respond to this statement? 

Mr. Green. I would respond by saying that our legislation pre- 
serves enough flexibility for the agencies that they can take into 
account the fact that you have different conditions. I mean, again, 
California is quite dissimilar to the State of Wisconsin, my home 
State, and I don’t think that because something has been done in 
California, it should automatically be granted. 
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The agencies, if I may expound upon it a bit, have also suggested 
that this is unnecessary because of Executive orders which have di- 
rected a streamlined review process. I would point out that all of 
the data that I testified and supplied, including the frustration that 
Wisconsin had with welfare reform, all occurred subsequent to the 
most sweeping Executive order directing that there be an expedited 
waiver process. 

So while I think agencies are trying, I think we need to give 
them a bit of a nudge in moving in the direction of streamlining 
and lowering those burdens, and I think we can do this through 
this bill in a way that allows them to maintain the needs to or the 
flexibility to look at individual conditions. 

Mr. Ryan. Mr. Chairman. 

Mr. Horn. Yes, Mr. Ryan. 

Mr. Ryan. If I could add to that, I notice that the agencies claim 
that they have a new Executive order which streamlines the waiver 
application process and approval process. 

Looking at the Executive order that has been cited as that 
streamlining proposal, it goes back to the President’s Executive 
order on October 26 , 1993, where it said “each agency shall, to the 
fullest extent practicable and permitted by law, render a decision 
upon a complete application for waiver within 120 days,” and it 
goes on from there. Well, that was the Executive order in 1993, but 
since 1993 we have a whole rash of slowed down, delayed waiver 
processes, waivers that have either been denied or have been 
slowed, or maybe not applied for at all because of the process. 

Well, the new Executive order which a lot of the agencies claim 
fixes this, basically says the same thing. It says “each agency shall, 
to the extent practicable and permitted by law, render a decision 
upon a complete application for a waiver within 120 days of receipt 
of such application by an agency.” So it doesn’t seem as if this new 
Executive order fixes the problem. 

Since 1993 we have had these problems getting waivers ap- 
proved, getting them approved in an expedited manner. This new 
Executive order is really no different than the prior one, so I think 
that is, of all things, a very important justification for the need for 
this type of legislation. 

With that, I yield. 

Mr. Horn. I thank the gentleman, and I thank the gentleman 
from Wisconsin. It is a very creative effort that you and your col- 
leagues have undertaken. 

Mr. Green. Thank you. 

Mr. Horn. So thank you for coming, again. 

Mr. Green. Thanks very much, again, for the opportunity to tes- 
timony. 

Mr. Horn. You are quite welcome. 

We now go to panel two, which is Mr. Raymond Scheppach, exec- 
utive director. National Governors’ Association, and Mr. William T. 
Pound, executive director. National Conference of State Legisla- 
tures. So, if you gentlemen will come in, we will swear you in. This 
is an investigative subcommittee of the Government Reform Com- 
mittee, and we swear in all witnesses but Members. 

[Witnesses sworn.] 
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Mr. Horn. Both witnesses, the clerk will note, have affirmed the 
oath, and let’s start with the National Governors’ Association. 

Mr. Ryan. Mr. Chairman, if I could, at this point I would like 
to ask unanimous consent to include in the record a statement 
from Governor Tommy Thompson, the Governor of Wisconsin, on 
behalf of the Council of State Governments, for which he serves as 
the president. 

Mr. Horn. Without objection, so ordered. 

Mr. Ryan. Thank you. 

[The prepared statement of Mr. Thompson follows:] 
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Introdnction 

Thank you Chatoman McIntosh, Chairman Horn and distinguidied members of the 
Committee for allowing me the opportunity to provide you with testimony on 
Streamlining Federal Grants to States. As the President of The Council of State 
Governments (CSG), I present my testimony today on behalf of state officials 
representing all three branches of state government -legislative, executive, and judicial - 
of all 50 states and U.S. territories, CSG is an organization whose individual members 
ate involved daily in conducting the peoples’ business at the state level. 

As my colleagues like Rep. Paul Ryan and Rep, Mark Green know, obtaining federal 
waiveas has been very difficult for the state of Wisconsin. H.R. 2376 is the first step in 
changing federal grante and accounting procedures that are holding states back fiom 
providing their citizens with the best services possible. Instead of re-creating the wheel 
to get waivers for federal grants, this legislation will give states the ability to by-pass the 
tedious process of sedcing a waiver if another state has been granted a similar waiver. 

This bill is long overdue. Time after time, states are prevented from helping the very 
people they serve because federal barriers stand in the way. As a partnership of federal, 
state, and local leaders, we must be able to ensure that govermnent is working effectively 
and appropriately at all levels and with the proper and necessary communication to 
sustain that partnership. Part of maintaining that partnership is updating outdated 
policies that stunt the ideas that can make government work most effectively for the 
people. 

As state leaders, Governors and other state elected and appointed officials work together 
with other states to share best practices and iimovative ideas for everything from 
reforming tax systems to best utilizing federal grants. We all want what is best for otir 
states and that means creating flexible and creative solutions to current problems that 
makes state govemment work for our citizens. We need the ability to let leaders in state 
innovation pave the path for other states that want to use these successful new ideas to 
better their states. 

States and local governments are where novel programs are being developed and should 
be developed. We often hear about the laboratories of democracy that Supreme Court 
Justice Brandeis speaks about. He said, “[I]t is one of the happy incidents of the federal 
system that a single courageous State may, if its citizens choose, serve as a l^ratoiy; 
and tiy novel social and economic experiments without risk to the rest of the country.” 
When these experiments that Brandeis speaks of are successful, the federal government 
should not be a stumbling block that prevents states from utilizing these “scientific” 
results to better the lives of the people in other states. 

States are faced with mandates from the federal govemment and preemption of state 
authority. The minefield in which states operate is lined with red-flags, delays, and 
regulations that prevent progress. Delays mean that citizen needs and demands are not 
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being met, because Washington, D.C. often thinks a “one size fits all” law will work 
better. We are not a nation of averages and aggregates; we are a nation of great diversity 
and distinctions. For these reasons State elected and appointed officials have a hard time 
justifying why states must spend so much time, energy, money, and effort on matters 
unrelated to the needs of it’s people to satisfy federal requirements. Common sense 
legislation can help to alleviate the layers of bureaucracy that make governing a difficult 
task. 

As Governor, I am very proud of the accomplishments that Wisconsin has made in the 
way of developing cutting-edge programs and breaking down federal barriers to new and 
creative solutions to problems. I want to share my suecesses with my colleagues fi'om 
other states and their citizens, so they can best utilize federal funds. In Wisconsin we 
have shown that we can manage complex problems and put innovative ideas to work, 
reconnect the American people with their government, and coordinate governance efforts 
with all levels and branches of govermnent. To illustrate how the federal waiver process 
has delayed the implementation of my own programs, I am going to tell you about the 
difficulties we encountered with the BadgerCare program. 

Badger Care 

In early 1998, 1 unveiled the new BadgerCare health insurance program with the help of 
the Wisconsin State legislature. BadgerCare was designed to fill the g^ between 
Medicaid coverage and private insurance by expanding Medicaid coverage to children 
and adults in uninsured families with incomes below 1 85 percent of the federal poverty 
level. (For example, a family of four would meet that requirement if their income were 
below $30,900.) BadgerCare received bipartisan support in the State Legislature, where 
the Joint Committee on Finance overwhelmingly approved our program to provide low- 
cost health insurance to as many as 67,000 individuds around the state. 

BadgerCare’s intent is to send a strong message to working families that work truly does 
pay for them, and it signals a historic begituung to self-sufficiency for thousands of 
families who have recently entered the workforce. At the program’s start, Wisconsin was 
at the forefi'ont of states in the goal of providing health insurance programs that would 
support low-income working families with children. We were the first to develop such a 
program and saw this as a groundbreaking opportunity to impact our state as well as 
share our successful ideas with other states. 

For Wisconsin, I saw that BadgerCare was also critical to the success of Wisconsin 
Works (W-2), our welfare to work program. We needed to make sure that hard-working 
families in W-2 get the health insurance they need as they climb the economic ladder to 
success." 

Expanding Medicaid spending required a waiver fiom the U.S. Department of Health and 
Human Services (HHS), since HHS oversees the spending of Medicaid funds. Medicaid 
is funded with a portion of both federal and state funds, fit December of 1997, Wisconsin 
was told by officials fi-om HHS that the BadgerCare concept would constitute “an 
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approveable package.” We applied for a waiver in January of 1998 and finally received 
the waiver in January 1999, after many unexpected roadblocks and creative but time 
consuming problem solving. 

Under the federal waiver, BadgerCare expands Medicaid coverage for families using a 
blend of Title XIX (Medicaid) and Title XXI (Child Health Insurance Program) funds. 
BadgerCare is funding children’s health care costs through Wisconsin’s Title 500 
allocation. Parents are funded through Title XIX. 

When BadgerCare was conceived, the Wisconsin Department of Health and Human 
Services worked closely with the U.S. Department of HHS and designed the programs 
with their specific guidance, but HHS challenged the cost-effectiveness and budget- 
neutrality projections that had been included with the waiver request. 

When we received word of the roadblocks, we woriced quickly in Wisconsin to draft a 
compromise that would address the concerns that HHS had, while thousands of families 
went without affordable health-care coverage in Wisconsin. We even considered trying 
to obtain federal legislation to force HHS to approve the waiver, so we could affirm our 
commitment to Wisconsin’s families. We spent time, money, and resources that should 
have been used to implement and pay for the program just to get approval from the 
federal government. We believe we were only able to finally obtain approval because of 
strong bipartisan support and high level involvement by federal officials. If we had had 
to follow the same bureaucratic route as most states, we would still be talking. This 
should not be necessary. Instead, we were able to begin BadgerCare on July 1“ and 
already have 27,000 people enrolled. 

It took a full year of negotiations and bureaucracy for our waiver to finally be granted. 
We are thankful that we have finally been able to implement the program, but 
disappointed that something as simple as putting an iimovative idea to work was stalled 
because of politics and governmental red-tape. 

For states, waiting for the federal government to rule on whether a state can tinker with a 
program to make it better can be agonizing. We need to implement change when we 
have social problems in our states and we need to be able to implement that change 
without having the federal goverrunent set up barriers. This legislation is the first step to 
allowing for responsive changes to programs that are funded by federal and state funds 
together. Allowing states to capitalize on successes in other states is the key to 
intergovernmental relationships and cooperation. We would like to continue working 
with you on ways to make this process more efficient and reasonable. 

Conclusion 

We need to ensure that the American people are the benefactors of a strong, united, and 
adaptive effort to address and solve the problems that confront our great country. At the 
dawn of the new century, we must solve the problems that face our country in the 
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decades ahead. In order to do that, we must adapt our government so it can change 
quickly to better accommodate our citizens. 

Devolution continues to advance a positive effect on the delivery of government 
programs and services as states compete with one another to devise the best systems. But, 
devolution catmot succeed unless federal regulations and barriers accommodate giving 
states the power to make decisions to change programs in reasonable time periods. As a 
first step, I strongly encourage you to enact this legislation as swiftly as possible to 
strengthen the federalism partnership in this country. On behalf of our CSG’s state 
legislative, executive, and judicial branch members, thank you again for this opportunity 
to comment on your deliberations. I look forward to working closely with you on this 
and subsequent legislation in this area 
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Mr. Horn. Let’s start in with the National Governors’ Associa- 
tion, just in the order on the agenda. 

STATEMENTS OF RAYMOND C. SCHEPPACH, EXECUTIVE DI- 
RECTOR, NATIONAL GOVERNORS’ ASSOCIATION; AND WIL- 
LIAM T. POUND, EXECUTIVE DIRECTOR, NATIONAL CON- 
FERENCE OF STATE LEGISLATURES 

Mr. SCHEPPACH. Thank you, Mr. Chairman. I appreciate being 
here on behalf of the Nation’s Governors to both talk about our re- 
cent waiver experiences as well as H.R. 2376. I would like to sub- 
mit my full statement for the record, and I will summarize it in 
a few minutes. 

Mr. Horn. I might add that every witness’s statement is imme- 
diately put in when we introduce them. 

Mr. SCHEPPACH. Thank you, Mr. Chairman. 

Overall, the purpose of waivers is essentially twofold. No. 1, it al- 
lows States to tailor specific programs to the needs of the citizens, 
but perhaps more important, it is to stimulate innovative ap- 
proaches, which is really key. 

If we look back at what has happened over the last 6 to 7 years, 
we would probably say when President Clinton took office there 
was a very important meeting in the White House in 1992 with the 
50 Governors that focused essentially on this waiver issue. Over 
the next several years, our sense was that the administration was 
quite good in terms of pushing the envelope with respect to waiv- 
ers. 

In the welfare area, they approved 90 waivers for 44 States; in 
the Medicaid area, 21 waivers that helped to hold down the rate 
of increase in spending. I would argue that to some extent those 
particular waivers, particularly in welfare, led to the welfare re- 
form bill. I think more recently, in the last several years, we’ve had 
more trouble in the waiver process. 

I’m going to talk a little bit about some of the specifics because 
I believe you actually have to get into some of the major waivers 
in order to get a sense of the substance. The first are the so-called 
1115 waivers, which are the Medicaid demonstrations. These are 
the large ones that are very, very important to States. 

These are normally approved for 5 years but you have a 1-year 
renewal period, and if you look around, you’ll find that some States 
have had these for 10 or 15 years, which means once they’re ap- 
proved, every single year you come back for renewal. I would argue 
that these often take the longest amount of time to approve be- 
cause they are the most significant waivers. It is not unusual to 
have them take a year, a year and a half, or even 2 years. 

The second waiver is the so-called 1915(b), which are the man- 
aged care waivers. These, initially get approval for 2 years but they 
are a 2-year renewal process. I would argue the progress here is 
more mixed, although I think the Department has been getting bet- 
ter recently. These take normally several months to approve, they 
could be up to a year, but I would put those as sort of medium re- 
sponsiveness to the Department. 

The third category is the so-called 1915(c) which are the long- 
term care waivers for home and community-based care. These are 
5 years with a 1-year renewal. I would compliment the agency on 
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these. They have done a rather good job in this area. Most of those 
are probably approved within a 30-day period. When these get 
hung up, I would argue that it’s over the whole question of budget 
neutrality, and I’ll come back to that in a minute. 

The other area I’d like to mention is Food Stamps. What has 
happened at the State level is that States have moved to integrate 
services for low-income individuals, and I think the stimulus for 
this essentially was welfare reform, the so-called TANF, and it has 
changed the culture in States, as States have gone from welfare 
subsidies to employment and training programs. 

States would like to integrate Food Stamps into that general ap- 
proach. You’d like to go to case management, so that when the per- 
son comes in to a welfare office, one person can talk about child 
care, employment and training, TANF, Medicaid, as well as Food 
Stamps, all at one place. 

The Food Stamp progress is not very good. First off, the basic un- 
derlying legislation does not allow a lot of flexibility for waivers. 
Second, I would argue that this agency is probably one of the worst 
in terms of their willingness to work with us, because I think they 
look at it as a Federal program, as a stand-alone program, as op- 
posed to something that should be integrated into welfare reform. 

If you get into the children’s health area, specifically I think the 
legislation built-in the possibility of 1115 demonstration waivers. A 
number of States had interest in doing that but we’re told it could 
not be done for a year, so essentially that one has been shut down. 

I have included in my testimony a couple of pages from Wiscon- 
sin Governor Thompson on his experience with BadgerCare. We’ve 
included in the testimony some of the State of Massachusetts’ expe- 
rience in some of the 1115’s which took 214 years to approve. I 
would, however, argue that the problems with the waivers are both 
congressional and administrative; that Congress often-times does 
not provide enough flexibility in the authorizing legislation. 

A perfect example: the old AFDC programs needed waivers while 
the TANF block grants provide the States with a lot of flexibility 
to tailor the programs. Essentially when Congress enacts flexible 
legislation, they don’t need to have a detailed waiver process. Sec- 
ond, a lot of the requirements built into the legislation with respect 
to waivers are overly restrictive, so at times the agencies’ flexibility 
is curtailed. 

The second problem, however, is the agencies. Some do a rel- 
atively good job. Others are much more difficult to work with. 

For suggestions, we don’t have a detailed policy, but we’d be 
happy to get a couple Governors together, even with a couple of 
State legislators, to come back to the committee with some fairly 
detailed recommendations. But some suggestions are as follows. 

One problem is this whole question of budget neutrality; when 
0MB looks at it, they look at it with respect to a specific program 
for a specific year. So, if we’re coming forward with a Medicaid 
waiver, there may be long-run savings in the next 4 years that 
would offset the increase in that particular year, but it’s ruled out 
because you’re essentially looking at a 1-year timeframe. 

Similarly, a Medicaid waiver might have savings for Medicare, 
but again, any time we have any impact on Medicare, we’re auto- 
matically declared out of order. So on this issue of budget neutral- 
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ity, we feel it should be expanded in a couple of ways — in terms 
of the timeframe and looking at offsets with respect to other pro- 
grams. 

Second, when I look at the various waivers, you’ll find that some 
of them are for 3 years, some are 5 years, with a 5-year renewal, 
some a 1-year renewal, some a 3-year renewal. It seems to make 
a certain amount of sense in moving toward some kind of a con- 
sistent renewal basis, perhaps even including where it’s a standard 
renewal and putting it in a State plan, as opposed to doing it 
through a normal waiver process. 

Third, we need to find some way of changing the incentive mech- 
anism for agencies and how it’s coordinated with 0MB. It has to 
become a higher priority within the Federal Government. Whether 
that can be done by saying waivers automatically go into effect un- 
less people take positive action to stop it, and has to be the Direc- 
tor of 0MB, or some way of changing that incentive, which will 
force people to the table. 

I agree with some of the previous comments that a lot of the cost 
is waiting, and it’s the uncertainty. Particularly when talking 
about demonstration waivers; it means the State legislation can’t 
go into effect because it is dependent upon a waiver. Legislatures 
sometimes only meet every 2 years, so if you miss that cycle, you’ve 
got a very substantial long-term problem. 

With respect to H.R. 2376, it obviously would be helpful. It is 
consistent with the Executive order. The new one has been adopted 
only a couple of months. We don’t yet know whether they are work- 
ing on an implementation process. 

However, I would say that the particular bill here is relatively 
narrow. It deals only with discretionary grants, and I would argue 
that 80 to 90 percent of our problems are in the entitlement areas 
of Food Stamps and Medicaid. And we’ve got to find a way, again, 
to look toward integrating Federal programs with State programs. 
There is really a revolution out there with respect to integration of 
services, and if the Federal Government continues to look at fund- 
ing stovepipes Food Stamp Program where you can’t integrate it, 
we’re going to have continual problems in providing good programs 
for low-income individuals. 

I’d be happy to answer any questions. 

[The prepared statement of Mr. Scheppach follows:] 
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Good afternoon, Mr. Chairmen and members of die subcommittees. The Governors clearly support 
efforts to expedite and improve the current waiver process, and appreciate the opportunity to woiic with 
the committee to develop a constructive, bipartisan effort to improve the current process. 

We appreciate the opportunity to present testimony with regard to H.R. 2376, the Expedited Waiver 
Review bill. Our policy supports other federalism bills that have come through the Government Reform 
Committee and that have passed the House, such as H.R. 350, the Mandate Information Act, H.R. 409, 
the Federal Financial Assistance Management Act, and H.R. 1074, the Regulatory Right-to-Know Act. 
We strongly support H.R. 2245, the Federalism Act, which was reported out of Chairman McIntosh’s 
subcommittee earlier this session. 

These bills would provide critical adjustments to the current status of federal-state relations. Our federal 
systems will always need fine-tuning to keep them responsive to the people. As each Congress enacts 
new laws, it must also protect the vitality of state and local govemnnents to deliver effective services. The 
multiple programs for similar activities in education, training, welfare, health care, and the environment 
cannot be properly coordinated without an effective waiver process. Waivers are always needed not only 
to meet the unique needs of each state, but are key to stimulating new innovations at Uie state and local 
levels. 

Waivers Process - An Overview 

When the Governors held their first meeting with President Clinton in 1991 at the White House, the major 
issue of discussion was the waiver process. Governors were united in requesting that President Clinton 
use broad-based statewide waivers for welfare and Medicaid reforms. Before welfare reform was signed 
into law, the President had already issued 90 waivers in 44 states for welfare reform. These waivers were 
critical in specifying the eventual direction of welfare reform. The same held true for Medicaid reform. 
The President issued 21 statewide Medicaid waivers that helped reduce the spiraling annual increase in 
cost. 

In the recently promulgated Executive Order on Federalism, President Clinton incorporated a provision to 
increase the flexibility for state and local waivers. That provision calls upon the administration to 
streamline the current process and render a decision, to the extent practicable and pemutted by law, within 
120 days. If the waiver is not granted, it requires the agency to provide timely written notice why not. 
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We look forward to the administration’s proposals on how it intends to increase flexibility for the current 
waiver process. We believe this will be a critical step, not only to demonstrate its commitment to comply, 
enforce, and act on the President’s new order, but also to provide guidance to the committee. There are 
similarities between the administration’s approach and that of the bill, and we would all benefit from a 
constructive effort and commitment to make the process more flexible and responsive. 

The Medicaid statute was written in the mid 1960’s. In many ways, it still reflects the antiquated health 
care system of the time, when managed care as we now know it did not exist, and long-term care was 
synonymous with nursing homes. Recognizing the need to adapt to the evolving health care market, there 
are many avenues by which states may seek to waive portions of the federal law. Section 1915(b) waivers 
allow states to pursue Medicaid managed care as a viable option and to selectively contract with certain 
providers in order to assure cost-savings. Section 1915(c) waivers allow states to offer comprehensive 
long-term care benefits in an individual’s home or community as an alternative to costly 
institutionalization. Section 1115 demonstration waivers allow states to conduct much larger experiments 
with the delivery of health care to the Medicaid population, and have often involved expanding coverage 
to previously ineligible populations. 

The Clinton Administration’s commitment to working with the states to grant comprehensive, statewide 
Section 1115 waivers in the mid 1990’s accounted for some of the most exciting innovations in state 
health care since the creation of the Medicaid program. 

Every state has at least one waiver and, in some cases, as many as twenty waivers in operation at any one 
time. Some states have been operating essentially the same program for 20 years, yet still are required to 
periodically produce large volumes of paperwork in order to re-justify the need for the waiver during the 
renewal process. 

The bureaucracy of the renewal process can be overwhelming. For example, the approval and renewal 
timeframes do not seem to make sense. Section 1915(b) waivers are approved for two years and must be 
renewed every two years. Section 19i5(c) waivers are approved for three years and may be renewed at 
five-year intervals. Section 1115 demonstration waives are approved for five years, but then must be 
renewed every year afterwards. 

Arizona has been running its entire Medicaid program through a Section 1115 waiver since 1982. Ever 
since 1987, the state has had to go through an annual renegotiation process that consumes inordinate 
amounts of valuable staff time and resources. Other states, such as Texas and Michigan, in the desire to 
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create managed long-term care programs, have explored the option of a combined Section 1915(b) and (c) 
waiver. They have been met with a process which demands more paperwork and staff resource 
commitment than had they sought separate waivers. 

A Redundant Process 

Currently, each state must produce and defend waiver requests even if other states have already received 
approval to implement similar waivers. Obtaining redundant federal approval is an inefficient use of 
resources at both the state and federal level. States should be allowed to import any waiver in place in 
another state without securing additional federal approval. 

Currently, many states are interested in pursuing coordinated care options for individuals who currently 
have a fragmented health care delivery system, those h'ail seniors eligible for both Medicaid and 
Medicare. Several states have engaged in protracted negotiations with the Health Care Financing 
Administration (HCFA), but have ultimately, after several years in some cases, withdrawn their 
application. Colorado spent years working with HMOs in key counties to develop a system that would 
increase benefits and improve coordination of care for dual eligibles, only to have their waiver 
negotiations ultimately fail. 

Massachusetts had to ultimately withdraw its 1115 Medicaid waiver application because of the 
methodology used to determine budget neutrality. Massachusetts was interested In developing an 
eligibility expansion for low-income, at-risk seniors. Because the target population was also Medicare 
eligible, it necessitated a corresponding Medicare Section 222 waiver. While Massachusetts has come to 
an acceptable agreement regarding the Medicare payment under the demonstration, the Medicare payment 
methodology did not recognize the unique needs of the dually eligible population. Currently 
Massachusetts is close to executing a Memorandum of Understanding with HCFA to implement their 
demonstration; however, it has been almost 2 1/2 years since they originally submitted their waiver 
application. 

The Children’s Health Insurance Program (CHIP) st^te specifically allows states to seek Section 1115 
waivers of the CHIP law. Although several states have expressed interest in seeking such flexibility in 
their CHIP program, no such waivers have been granted. There is an appendix to this statement from the 
State of Wisconsin that outlines the difficultly that state encountered in the waiver process. 
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While we appreciated and benefited from the adnunisiration’s early, a^ressive action the first several 
years in approving waivers, the more recent experience of states has been difficult. We would encourage 
a return to that aggressive leadership. 

The other majcff area dtat states would like to have additional waiver authority is food stamps. This is 
critical now that all states have restnictured their welfare programs and d^ire to inte^te the food stamp 
program into their overall service delivery systems. However, current waiver audiority is so constrained 
by exception, conditions, and unrealistic cost neuhaiity rules that It is no longer useful and numerous state 
wavier requests have been denied. A rec«it GAO report concluded tha^ Congress should consider 
providing states with more flexibility in the administration of this program. 

Some Suggestions 

Mr. Chairman. NGA does not have comprehensive policy on waiver authority at this time. However, we 
would like to appoint two Governors to both work to develop policy and to work with this committee on 
this critical issue, fit the meantime, I would like to offer the following sug^stions. 

The current problem rests both with Congress and with the agencies that operate the waiver S|)proval 
process. 

First, Congress needs to understand that, during the legislative process, the more flexible the underlying 
statute is, or the fewer the conditions for funding, the greater the chances are that states will not be driven 
into the waiver process. A fundamental part of the federalism legislation this committee has taken the 
lead on is to create greater awareness and deference to states. 

Nevertheless, waiver authority will remain critical to states to both stimulate innovation and tailor 
programs to the needs of their citizens. They need to take it more seriously and be more aggressive in 
allowing states more leeway to experiment. This is most impoitant in the two major entitlement {^grants 
of food stamps and Medicaid. Both of these pro^ams require major changes to their vmyer authority 
provi-rions. 

Second, fedemi a^cies need to be more responsive to the needs of slates both in terms of the 
inteipretations of the waivens as well as timeliness of the itecisions. 

With respect to generic waiver authority legislation I would suggest the following: 
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1) The budget neutrality concept needs to be expanded. In general the current approach is 
mmnly to look at only the program twder consider^ion and only for one year. Tlus concept 
needs to be ex|^tded to multi-yeaza and consider po^ntial ^Wngs in oth^ fc^ia! programs. 
For example, M^icaid waivers may also have Medicare savings. 

2) The timeframe for wai^%r renewals could be extended atKl made more consistent. Cmrently, 
many waivers must be renewed every year or every two years. This should be extoided to 
three or live years or done as part of the state plan approval pnx:ess. 

3) The incentives and coordination for ^ncy and 0MB stalf must be changed to expedite the 
decision making process. This could requite a reallocation of some resources in agencies and 
a more stnictined decision processes between 0MB and fedaiai agencies. Finely, it may be 
that legislation should require that a waiver be automatically approved in 90-120 days unle^ 
the head of 0MB takes action to disapprove. 

With respect to H.R. 2376, it could be hel]:^ to states. However, it has a reUtttvely narrow scope since it 
only focu^s on discretionaty {nograms. Our major problem rests with the entitlements of food stamf^ 
and Medicaid. We look forward to working witii you to expand the scope of this legislation. 

Conclusion 

The Governors recognize the unique nature of the federal system and the critical impoitance of 
developing a close working relationship with our federal partners in Congress and the administration. We 
recognize and support a continued federal role in protecting the basic rights of all our citizens and in 
addressing issues beyond the capacity of individual states. At the same time, the federal government must 
reco^iK that there are problems that can be best addressed at the state and local levels. 

Hie Governor are c<m«iitted to a revitalized and strong partnership widt Congr^ and die 
administration to bring a new balance to federalism. We believe these issues are crucial to tite future 
virility of our separate governments and to a revival of citizen participation in the affturs of gowrmnent. 

We ^preciate the committee's recognition that the current waiver process must be improved. We are 
plea^ to particii^ and ccaitribute to a bipartisan effort to make that h^xm. We shmild teke ^vant^ 
of our experiences. To that end, the National Governors* Association is williug to ask two lead 
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Governors to carefully review the proposed legislation, review other alternatives and options, and make 
reconunendations to this committee. We are grateful for the committee's interest and commitment. 


Thank you, Mr. Chairmen, for the opportunity to present the Governors’ views on H.R. 2376 and other 
federalism legislation before your subcommittees. 
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Appendix 


BadgerCare: A Case in Point 

Peggy L. Bartels and Pris Borc»i!ec provided a study over a year ago about Wisconsin’s innovative healdi 
caro effoits, B^gerCare, to assure an integrated system of health care cov^ge for low>inconie families 
with children: 

Wisconsin has a ten-year history of success with welfare reform. Bj^gerCare is an innov^>re 
health care program to bridge the between Medicaid and private insurance for the wooing 

poor. It builds upon the intent of Title XXI, the new State Childrens Health In^rantre Pro^m 
(CHIP). Wisconsin has moved beyond the planning process to seek federal approvals for 
in^Iementation. Althou^ state legislation passed with overwhelming bipartisan support, and 
feiterel officials origintdly indicated that key pro>isions BadgerCare were ”approv^1e,” 
more than a year of negotiations with the f^eral government can only be described as 
ftustrating. 

Ba^rCme is designed to provide access to healdi care for all children and adults in uninsurtxl 
families with incomes below 185 percent of the federal poverty level. Once enrolled, families 
may remain in the program until family income exceeds 200 percent of poverty. Under 
B^gerCare, Wisconsin's current Medicaid {S'ogram remains an entitlement, inclu(&ig 
geiK^ous catej^rical and m^iically needy eligibility criteria. BadgerCare also extends 
Medicaid eligibility to certain parents whose children have been temporarily removed from the 
home by child welfare aj^ncies, to allow treatment to support family reunification. 

In seeking federal approval for BadgerCare, the state of Wisconsin submitted a comept paper 
in September 1997, and ongoing discussions on structuring the state’s waiver were teld with 
HCFA staff and officials before the state's waiv^ request was submitted to H<7A in January 
1998. Based on guidance from HCFA, all waivers necessary to implement BadgerCare vrere 
requested under Medicaid, and none were requested under Title XXI. As a result, 
implementation of BadgerCare requires federal ^provals for a Title XXI (CHIP) state plan 
and a Title XIX (MeiUcaid) waiver. 

Although Wisconsin has followed HCFA’s process and guidelines to assure that the state 
submitted an “^provable” w^ver, HCFA staff subsequently raised fundamental concerns 
with BadgerCare. Of particular concern were the cost-effectiveness test of our proposed 
family-based coverage and the integration of Medicaid and CHP throu^ a state block grant 
program under Title XXI. Althou^ the discussion of issues has continued over the past year, 
key objections and issues raised by HCFA include the following. 

(1) Requirement to cover parents and children under a Medicaid entitlement: According to 
HCFA polrey, an adult canncrt be covered under a federal entitlement program (Medicaid) if 
the cMld is covered under a state optional program (CHIP). (2) Cost-effectiveitess of covering 
families under CHIP; HCFA guKbjK« cm the coverage of parents under CHIP bepn witii 
mlvice to compare BadgeiCme costs with those of commercial coverage. Subsequently, HCFA 
^vised duu Title XXI is limited to children, excej^ for the {Kircbase of em|d(^r-l^$ed fiumly 
coverage for parents and children if cost-effective. (3) Allocation of cost-sharing to Medicaid 
and CHIP: HCFA has indicated miy Title XIX federal inching funds may be provided 
fcH- the portion of family premium costs associated with parents. (4) Budget-neutrality for dtUd 
welfare extensttm: HCFA has questioned the cost-neutrality test for mctfhers w}»»e dul^n 
are temporarily removed from the home by child welfare agencies under Title XDC. 
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Wisconsin contends that Titles XIX and XXI provide flexibility to HCFA to approve 
BadgeiCare and that federal administrative policies, not federal law, prevent approval of 
BadgerCare. The underlying goals and statutory {Ht)visions for CHIP, along with existing Title 
XIX provisions, both anticipate and allow HCFA’s approval of innovative state health care 
plans, including BadgerCare. 

Title XXI. Title XXI (CHIP) includes provisions to assure state flexibility to identify and 
design effective programs; require states to specify strategic objectives to meet their unique 
needs; and allow states to purhase family-based coverage. New opportunities created in Title 
XXI, along with the approval of many existing Medicaid waivers for state health care reform 
initiatives, provide a basis to support and foster state innovation and reform. 

As enacted. Title XXI anticipates alternative program designs, recognizing that a myriad of 
goals, issues, and opportunities confront each state in implementing CHIP. Title X?h also 
requires states to describe strategic objectives, performance goals, and performance measures 
in providing access to health insurance for tar^ted low-income children. Under CHIP, states 
may purchase family coverage that includes targeted low-income children if the coverage is 
cost-effective and does not substitute for other insurance coverage. 

During the past year HCFA has suggested at least three diflerent alternatives to document 
cost-effectiveness, the most recent of which, based on our state employee benefits package, 
has been neither accepted nor rejected. HCFA has commented that the cost-effectiveness 
provisions in Title XXI do not make sense. As HCFA administers Title XXI, reasonable tests 
of cost-effectiveness for family coverage need to be developed, and HCFA needs to work 
cooperatively to assist states that wish to pursue family-based coverage as the most effective 
way to reach and enroll their low-income children in health insurance. Also, the CHIP 
legislation specifically provides HCFA the authority to grant waivers of Title XXI. 

Title XIX In addressing concerns with the authority to grant Medicaid waivers for 
BadgerCare, current federal law and waivei^ granted in other states support approval of 
BadgerCare. Neither federal law. regulatitm, nor any published advisory material specifies that 
an adult caretaker relative of a dependent child can be eligible only if the child is Medicaid 
eligible. In fact, under current Medicaid policy a parent can choose to exclude a child from 
Medicaid eligibility and still become (or remain) Medicaid eligible. Examples of this include 
parents of children receiving child support or survivor or disability payments, when their 
children are not eligible because of excess income. Further, Medicaid contains no inherent 
prohibition on covering adults as long as diey are part of families with children who meet 
required income and asset tests. 

In prior Medicaid waivers for Wisconsin and other states, HCFA has allowed states to project 
budget-neutrality based on actuarially equivalrat populations. In determining budget-neutr^ity 
for the extension of Medicaid coverage to parents whose children have been removed from the 
home by a child welfare agency, HCFA objected to the calculation of base-year case 
management costs using this methodology. As of this writing HCFA had not yet responded to 
additional infoniuUion submitted to address this issue. 

Wisconsin has continued to negotiate with HCFA to secure federal approval for BadgeiCare. 
Based on HCFA guidance, a compromise was proposed to restructure BadgetCare's cost 
sharing and federal funding as a Medicaid program. As part of the compromise, the state 
requested a capped Medicaid entitlement (State statutes preclude implementation of 
BadgeiCare as an entitlement program.) In spite of similar provisions approved in Tennessee, 
HCFA deni^ this request as a “new precedent.” 
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With a year since the passage of CHIP, Wisconsin also has requested that HCFA begin to 
approve waivers under Title XXI, an altem^ve that has been available since the law was 
enacted in the summer of 1997. Thirty states have approved Title XXI plans, and twenty states 
have submitted plans. Many of those states are operating expansions of programs already in 
place rather than starting new child health programs. The deliberate pace of state plan 
approvals and the everincreasing need for affordable health insurance for working families 
make it imperative that HCFA grant waivers of Title XXI now. 

Finally, with our current experience regarding the prospects for new federalism, Wisconsin is 
now seeking congressional action to establish clear authority for HCFA to approve 
BadgerCare as originally proposed. In the absence of action by HCFA to clearly state and 
stand by its guidance, even if ^at guidance sets a “precedent" not formerly granted but clearly 
allowed under federal law, a remaining option is to seek passage of federal legislation to 
secure approval of BadgerCare. 

Wisconsin has experienced the success and the reality of welfare reform. We have moved 
families from welfare to work, but the staters working families need to be assured of health 
care. BadgerCare would assure access to health care for all low-income children and the adults 
who support them. 

Wisconsin believes that ^proval of BadgerCare, as originally proposed, is critical to the 
continued success of families who move from welfare to work. With our decade-long success 
in implementing programs that foster the independence of families, we believe that states 
should be trusted to test health care reform initiatives just as they were allowed to experiment 
with welfare reform. 

With different issues and opportunities in each state, now is the time to truly test the new 
federalism. States must be free to establish programs that work and respond to the needs of 
their citizens. To complement successful welfare reform, states, with the support and 
assistance of the federal government, need to reach out to families, not Just to children. 

As Wisconsin's experience details, it will be difficult for a state alone to keep pace with the 
continuum of services needed under welfare reform, if new federalism remains an elusive 
goal. Once a state and the federal government begin to share a common vision and build on 
our collective wisdom and resources, the needs of our citizens will be better met. 
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Mr. Horn. Does the gentleman from New York have any ques- 
tions on this? Oh, excuse me, we need Mr. Pound’s opening first. 
Then we’ll question both and have a dialog between the two of you. 

William T. Pound is the executive director of the National Con- 
ference of State Legislatures. Mr. Pound. 

Mr. Pound. Thank you. Chairman Horn and members of the sub- 
committee. First of all I would like to begin by saying thank you 
to the House and the Government Reform Committee for every- 
thing they have done this year in moving toward improving the 
State-Federal partnership through this whole area of which the 
waiver activity is, I think, but one aspect. Not only the House but 
the full Congress and the administration, in the Executive order 
and the changes and the attempt to move in the right direction, we 
think, on an expedited waiver process and other aspects of this. 

My remarks are in the record. Let me just summarize a couple 
of things. 

First of all, this may seem to be primarily an administrative 
issue. Obviously the administrative branch of State government is 
where waivers generally originate, but frequently they originate 
there because of action the legislature may have taken or may be 
considering as it tries to conform itself or improve Federal-State- 
local programs. 

So there is a significant legislative interest at the State level in 
this whole problem, and it is one that we frequently hear about, 
particularly the frustration of the timeliness of the waiver process, 
and in many cases the difficulty of obtaining in one State what ap- 
pears to have been granted in another State or in a very similar 
situation, but having to go through all the same hoops over and 
over again. 

It seems to me that there are several things we should look at 
in this; that we clearly want to maximize opportunities for State 
flexibility in these programs, and particularly to provide benefits 
and deliver services; that we ought to maximize the use of limited 
resources, particularly so that they go to the services as much as 
possible, and perhaps to the administration of them in a lesser pro- 
portion. 

We need the waiver process streamlined to the maximum extent 
possible, and we need one that will create productive, collaborative 
State-Federal partnerships, not adversarial ones, if we can. I think 
one of the problems is, all too often this process may breed rubbing 
the cat’s fur backward occasionally as we go through it, rather than 
trying to more forward collaboratively. 

We need to keep people accountable for their actions at both the 
Federal and the State level, and I think we need to encourage du- 
plication to the extent that we can. As we look at what we might 
do in this process, it seems to us in our discussion with State legis- 
lators that we need to make program waivers available across as 
many discretionary and mandatory State-Federal programs as pos- 
sible, again in the remarks Mr. Scheppach just made. 

It would be ideal if we could maximize program flexibility by 
statute in the actual legislative process, and I hope you will do 
that. But, realistically, the waiver process will always be a very im- 
portant part of this procedure. 
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If we could simplify, some modifications that might simplify this 
process would he perhaps to make waiver modification self-certi- 
fying when States comply with all application requirements. This 
assumes that this is a collaborative process across the Federal- 
State lines. 

A second would be to place time limits on the waiver application 
review process. The 120 days that has been mentioned and is in 
the Executive order, and I believe is also in NGA recommendations, 
is certainly something that we support. It is obvious that there 
may be exceptions to that rule, and it seems to me that an excep- 
tion process could be developed where circumstances do not permit 
the realization of a 120-day timetable. In addition, to the extent 
feasible we should make waiver application forms uniform across 
the agencies and move toward greater technology, particularly elec- 
tronic application processes, in this relationship. 

Third, waivers granted for one State we would recommend be 
automatically approved for other States whenever they are similar. 
Obviously, there is difficulty probably in the definition of “similar,” 
but I think those are things that could be worked out. 

To the extent possible, waiver periods should be uniform and re- 
newal processes ought to be the same across agencies. I think from 
the legislative standpoint, again, one of the great difficulties is an 
understanding of this process a lot of the time on the part of people 
who are in it, even when they’re working closely with their State 
executive branch people through the process. 

Too often, the waiver process appears to be idiosyncratic. When 
you talk to legislators, you hear that it all depends on who so often 
rather than on a procedure; who reviews it, their sympathy, their 
understanding in State government. 

And I guess last I would say that on the Federal side, we think 
that intensive participation from the regional and State offices of 
Federal agencies is essential. Several witnesses have brought up 
the subject of the differences between States. That is one way to 
deal with that, with a sense that the regional office should have 
a greater understanding of the individual needs of States, even 
within a region, and sharing similar conditions. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Pound follows:] 
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Chainnan Horn, Chainnan McIntosh and members of the subcommittees. My name is William 
Pound. I am the executive director of the National Conference of State Legislatures (NCSL), on 
whose behalfl appear before you today. 

NCSL is a nonpartisan organization representing the legislatures of the SO states, U,S. 
commonwealths and territories and the District of Columbia. Om advocacy efforts consistently 
point to the need for strengthened intergovernmental cooperation, protection of state authority 
and maximum flexibility to administer state-federal programs. The House Government Reform 
Committee has responded admirably to our expressed needs this year. The House has already 
passed legislation that would improve federal grant management (H.R. 409), broaden regulatory 
cost accountability (H.R. 1074) and make technical modifications to the Unfunded Mandates 
Reform Act (H.R. 350). Bipartisan legislation regarding preemption of state and local 
government authority (H.R. 2245) has emerged fiom subconunittee. NCSL supports all of these 
bills. Now, the subject of this hearing, program waivers, presents yet another opportunity for 
Congress to act on a long-term concern of state officials. 

NCSL appreciates the efforts behind the introduction of H.R. 2376, which addresses expedited 
review of grant waiver applications. Earlier this year, members of the majority party's fieshmen 
class reached out to us for ideas on how to strengthen state-federal relations. Some of those ideas 
were included in the class* Beyond the Beltway project. One of them — the waiver process — is 
now the focus of this hearing. 
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I also acknowledge the efforts put forth hy the administration Kgaiding program waivers. They 
also reached out to us in 1993, seeking ideas on how to address major concent of state 
le^slators. Those discussions, in part, contributed to the issuance of Executive Order 12875 
calling for an expedited waiver process. It also contributed to the substantial volume of program 
waiver grants made in Medicaid and welfare both prior to and after the issuance of E.0. 1287$. 
Less than two months ago, the President recommitted himself to this expedited waiver process 
when he issued his new executive order on federalism, E.0. 13132. 

In other words, there seems to be bipartisan agreement to address our calls for strengfliemng the 
waiver process. H.R. 2376, as introduced, is one of the vehicles that could fiirtiw improve this 
process. However, the experience of state legislattns regarding waivers leads me to surest that 
we need a more thorough review of waiver plication experiences before proceeding with 
legislation. This study would present an opporhmity to assess what modiftcations hold the 
g-eatest likelihood for improving the waiver process. That exploration could possibly be carried 
out jointly with NCSL, governors, members of your two subcommittees and foe administration. 
Working together, I am confident bipartisan consensus could be forged. 

Although program waivers appear to be an executive branch function, I am constantly reminded 
by state legislators of their stake in the waiver process. Unfortunately, there is little formal 
document^ion of these experietu:es. State legislators frequently discuss ftieir state's waiver 
applications at NCSL's meetings. Often, legislators seek out advice from NCSL and from each 
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other on how to tailor their waiver applications. Frequently, they ask for other state experiences 
with certain types of federal waivers and federal agencies. In the 1990s, there has been no 
shortage of dialogue and NCSL sessions on Medicaid and welfare waivers especially. What has 
been missing, though, is a systematic study of the waiver process. What we are suggesting is a 
working group that would direct a study and then use its findings to make recommendations 
regarding waiver legislation. 

Our anecdotal evidence suggests that there are seven underlying principles that should guide 
adjustments to the waiver process. They are: 

1 . there should be maximum opportunities to ensure state flexibility to provide program benefits 
and to deliver program services; 

2. governments, whether federal, state or local, should make maximum use of limited resources 
for actual services and benefits and their delivery; 

3. the waiver process should be streamlined to the maximum extent possible; 

4. the waiver process should produce productive, collaborative state-federal partnerships; 

3. it should keep all parties accountable for their actions; 

6. it should discourage duplicative efforts; and 

7. it should, most importantly, give program users and beneficiaries the services and funds that 
policymakers deem critical. 
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These principles lead us to some more specific preliminary conclusions: 

1 . Program waivers should be available across as many discretionary and mandatory state- 
federal programs as possible. Although this might mean operating various waivers under a 
single program heading, such as with Medicaid, it means that we are investing in state 
creativity and not in singular solutions to national or regional matters. When Congress 
authorizes or reauthorizes federal programs, it should recognize, unless absolutely 
inappropriate or unachievable, the need for program waivers. One way to achieve this is by 
enacting laws such as this year's Ed-Flex legislation. Another is to do as you have with 
Medicaid and grant and expand a smorgasbord of waiver possibilities. 

2. The waiver process need not be complicated, tedious or drawn out. Some of the 
modifications state legislators have suggested include: 

a) making waiver applications self-certifying when states comply with all application 
requirements. Assuming federal and state officials are collaborating fi'om the outset (see 
below), an application, when submitted, ought to already comport with waiver 
requirements. 

b) placing time limits on the waiver application review process. Lawmakers are accustomed 
to dealing with legislative action deadlines. They understand the need to come to closure 
on issues. They feel that dragging out the review process only fiiistrates government's 
capacity to carry out vital programs. 
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c) to the extent feasible, making waiver application forms miiform across agencies. 

Additionally, electronic transmission of appiicatiojis should be encouraged. 

3 . Waivers granted for one state should be automatically approved for other states whenever 
they are similar. That is what H.R. 2376 s^ks. Perhaps there are circumstances when this 
should not be the case. However, it seems contradictory and wasteful to have each state 
essentially go thiough process-ridden hoops vfhm anotlier state has already obtained 
approval for the same request. 

4 . To the extent possible, waiver periods should be uniform and renewal processes ought to be 
the same across agencies. It seems worth exploring the myriad of conditions for renewals 
and the different durations available for certain waivers. 

5. The waiver process should not be idiosyncratic. Many legislators are convinced that agency 
decisions about waivers appear almost random, dq^ending in large part on the agency official 
to whom the request is assigned. We believe strongly that the waiver process should be 
uniform and that waiver rules should be applied objectively and fairly. 

6. On the federal side, intensive participation from regional and state offices is essential. I 
perhaps hear more about this issue than any other. Lawmal<ers feel that federal agency 
representatives in their region or state should be as aware of and sensitive to the unique 
political and regulatory culture of each state as possible. It is no secret that the states are 
diverse. Regional officials should offer guidance on waiver requests. I have heard several 
times that legislator expect federal agency representatives in die field to be advocates for 
state waiver requests, rather than adversaries or neutral parties. 
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7. Congressional committees should utilize their oversight hmction to monitor state experiences 
with waiver applications. This would potentially broaden the database. It might identify 
unintended barriers to waiver application approvals. It could serve to clarify exactly what 
flexibility federal legislation intended to grant state and local govermnents. 

8. Select a new or recently reauthorized state-federal program to serve as the foundation for a 
study of the waiver process. This study could be conducted by the Office of Management 
and Budget or the General Accoimting Office. It could serve as blueprint for further 
evaluative activities linked to program waiver processes. 

Let me give you just one example a former Colorado state legislator had with a waiver 
application that summarizes most of my previous points. In the early 1990s, Colorado enacted a 
pilot welfare reform law that had bipartisan sponsorship, substantial bipartisan legislative 
approval and the intimate involvement of the governor's office. The legislation's program 
provisions required several federal waivers from the U.S. Department of Health and Human 
Services. All of these were ultimately approved. A final component of the legislation, cash out 
of food stamps, required U.S. Department of Agriculture approval. Colorado had placed all of 
the tools necessary in place to ensure welfare beneficiaries would get budget and money 
management training. In the end, it required trips to Washington, D.C. to meet with agency 
undersecretaries and finally a direct appeal to the President of the United States to get a positive 
response. I have condensed the particulars of this example, but it represents a lot of needless 
effort and expense and contradicts the underlying principles I laid out earlier in my testimony. 


6 



62 


I do not suggest that states should be exempt from ensuring that their proposals will facilitate the 
achievement of federally-established objectives. This is not a call to be unaccountable for our 
actions and for our services. It is a suggestion that we need to strengthen the waiver process by 
building off of the administration's commitment to an expedited waiver process and the 
legislative intent found in H.R. 2376. NCSL is fully committed to working with you and the 
administration to explore and implement changes that will make a difference. We hope that you 
will give serious consideration to our proposal for a working group to review the waiver process 
and we look forward to collaborating with you in securing congressional approval of waiver 
process legislation. 

Thank you for this opportunity to appear before you today. I look forward to responding to your 
questions. 
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Mr. Horn. Thank you very much. I will now yield to the vice 
chairman of the National Economic Growth, Natural Resources, 
and Regulatory Affiars Subcommittee, Mr. Ryan, for 5 minutes of 
questioning. Then we will go to the minority. 

Mr. Ryan. Thank you. Thank you, Mr. Pound and Mr. 
Scheppach. I apologize if I mispronounced your name. 

Mr. Scheppach. That’s fine. Scheppach. 

Mr. Ryan. Both of you said something that was very interesting, 
and it seemed to come down to this: that there is discretionary de- 
cisionmaking in these agencies. It doesn’t matter which agency as 
much as it matters who you call. 

Can you expand on that a little bit? Have States been discour- 
aged by Federal agencies from filing waiver requests, by people at 
the other end of the telephone in certain agencies? If so, which 
agencies are doing this kind of thing? Also, have States been ask- 
ing for quid pro quos, meaning alter the waiver in this way and 
we will do that? Could you expand on those areas? 

Mr. Scheppach. Well, I don’t know whether it’s agency or pro- 
gram specific. I think the areas where we’ve had the greatest prob- 
lems are in Food Stamps and in CHIP, there’s been a reluctance 
there. You know, the word gets around pretty quickly when two or 
three States submit waivers and they’re turned down, and people 
aren’t willing to negotiate. And so the message goes around and the 
rest of the 47 other States saying, you know, they’re not interested 
in waivers it’s not worth our time. 

So those program areas tend to be the bigger areas. I think HHS, 
where the big ones are concerned, is somewhat mixed. They do a 
very good job on the home and community-based. It’s more mixed 
in the managed care area, and more difficult on the broad dem- 
onstrations. 

But I’d also concede that those areas where you’re talking about 
fairly major restructuring of programs, where the innovation 
comes, and they are sometimes restricted by the budget neutrality 
question. But it does depend on the culture of the agency and the 
people you’re dealing with. 

Mr. Ryan. Mr. Pound. 

Mr. Pound. I would concur with that. I think that the Food 
Stamp Program is an area and the Department of Agriculture is 
an area where there have been problems with that, particularly in 
some of the experimentation or waiver requests around the broad 
area of welfare reform. There are I think several instances that 
we’re aware of where the — what we hear is, you pass a bipartisan 
program in a State legislature that envisions certain experimen- 
tation, and that there has been a very difficult time obtaining the 
waiver, particularly where it relates to some of the Food Stamp as- 
pects, and in one case at least being successful only upon the inter- 
vention of the President. 

Mr. Ryan. Well, what do you think is the primary reason, if you 
can? I know this may be difficult to answer, but what would be the 
primary reason for waiver denial, across the board? What is the 
driving reason? 

Mr. Scheppach. Probably the budget neutrality. 

Mr. Ryan. The budget neutrality? 

Mr. Pound. Yes. 
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Mr. Ryan. What about the time line? Have the States estimated 
on average what the average processing time has been for the Fed- 
eral agencies to review the State request for a waiver, to get an an- 
swer? Do you know the average time for, say. Food Stamps, or 
waivers from HHS or Labor, Medicaid? Have you calculated that? 

Mr. SCHEPPACH. Again, my sense on the demonstrations, the big 
ones, the average is probably a year or more. 

Mr. Ryan. So over the 120-day level 

Mr. ScHEPPACH. Yes. 

Mr. Ryan [continuing]. That the Executive order strives to 
achieve? 

Mr. SCHEPPACH. That’s right, but again, those are the big ones. 
I think the long-term care ones probably average less than 30 days, 
you know, because a lot of those are very, very quick. And managed 
care is probably 4 to 6 months, in that ball park. Now, Agriculture, 
I’m not sure, since I’m not sure we’ve had any approved. 

Mr. Ryan. Mr. Pound. 

Mr. Pound. I don’t know the specifics of that. I would suggest, 
though, that this is a good reason why the study or the cooperative 
effort on a program in the future might be built into this legisla- 
tion, where we would look and see what kind of a model can we 
develop here and what are the obstacles, working together between 
Congress, the agencies, the executive and legislative branch and 
State government. And I would second Mr. Scheppach’s remarks 
about our willingness to actively participate in that. 

Mr. Ryan. OK, so let me just go beyond just H.R. 2376. What are 
some other ideas you think we ought to include in a model, in a 
waiver-expediting process? What do you think about a statutory 
deadline for processing a waiver request application from a State, 
or giving more broad statutory flexibility to more statutory provi- 
sions, something like the Ed Flex bill which I am sure you are very 
familiar with, that process? What do you think of, you know, a pro- 
vision allowing State certification for financial requirements like 
maintenance-of-effort, matching funds set-asides, cost caps? Or a 
requirement requiring quarterly publication, like HUD does, for 
waiver applications or denials or the status of waiver applications? 
What do you think of things like that? 

Mr. SCHEPPACH. Well, I think a lot of those could be helpful, but 
again we’ve got to remember that for the most part those go to dis- 
cretionary programs, and our major problem continues to be in the 
entitlement area. 

I know it’s not under your jurisdiction, but perhaps a package of 
amendments that comes forward from this committee, that’s rec- 
ommended to the other committees, might well be helpful. Also 
some guidelines in terms of future legislation, of the areas where 
waivers make sense and what are some guidelines, so that when 
new legislation comes forward, people can look to it. 

I’d have to argue that well over 80 percent of our problem is in 
the entitlement area, and again, it’s the ability to sort of combine 
and integrate these programs. 

Mr. Ryan. That is very helpful. Thank you. 

Mr. Horn. Yes. Thank you. We now yield to the gentleman from 
New York, Major Owens. 

Mr. Owens. I have no questions, Mr. Chairman. 
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Mr. Horn. OK. Mrs. Biggert, do you have any? The gentlewoman 
from Illinois. 

Mrs. Biggert. Thank you, Mr. Chairman. 

Mr. Pound, did you say that you thought that there should be in 
the law a definite period of time by which waiver requests should 
be — I guess what I am driving at is that in this, the bill that we 
have in front of us, it really is that each of the — each agency will 
establish the rules and regulations. Do you think that there should 
be uniform rules and regulations across the board for Federal agen- 
cies, or that each agency should promulgate its own rules? 

Mr. Pound. I think uniformity is desirable. I do think you need 
a possible safety valve procedure. 

Mrs. Biggert. Would that be like a model, or would that be an 
absolute within this law? 

Mr. Pound. Well, if you’ve got a safety valve, it seems to me you 
have not an absolute but a way for exceptions. 

Mrs. Biggert. For exceptions. Then what is involved in a waiver. 
States make a request. Is it a lot of paperwork? Right now, is there 
applications, or is it a definite way to fill out, or is it just some- 
thing that each State must decide when they’re making that waiv- 
er, that they kind of make up their own application? 

Mr. Pound. Ray. 

Mr. SCHEPPACH. Well, generally there’s a procedure and a form, 
but oftentimes it’s an intricate type of thing because you’ll submit 
the form and then you get a list of questions back, and then you’ve 
got to answer those questions, and then you get another list of 
questions, and then you go back and forth for a period of time. And 
then there’ll often be negotiating sessions where a number of peo- 
ple will come in from the State and try to sit down with perhaps 
people from the regional office as well as people from the agencies 
here, to see whether they can work it out. 

Mrs. Biggert. Do you think, then, to maybe try and expedite 
this would be, one way would be to have an application that would 
have the questions that would usually come up in a request for a 
waiver, or is that too hard to do? 

Mr. SCHEPPACH. I think it’s kind of hard, because the questions 
come out, I mean, there are legitimate questions with respect to it, 
and the agencies do provide what information they need. It’s just 
that it gets stretched out because it’s an iterative process over a 
fairly long period of time, and at times I don’t know that there’s 
enough incentive to get closure on it, and it’s the length of time 
that tends to be the problem. 

Mr. Pound. We could overreach by trying to overstandardize 
some of this, because there are enough differences in enough things 
that I think you could 

Mrs. Biggert. Well, that was my concern with what you said, 
Mr. Pound, about having kind of a uniform rules and regulations, 
that in some respects it appears to be that some of these different 
areas, some are much more complex than others and much more 
detailed. That might cause problems with that. I think that’s some- 
thing that we will have to look at. 

But looking at the requests for waivers from the different States 
and looking at Illinois, it doesn’t seem like we have made that 
many requests, actually. I have — in the Department of Agriculture 
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and in EPA seem to be the most, and most of these have been — 
well, in the one area have been granted. In another there has been 
like 7 percent denials, so that doesn’t seem to be such a problem, 
but it doesn’t give the amount of time. 

Mr. SCHEPPACH. Well, again, you’ve got to be careful with just 
looking at the numbers because, as I say, if an agency has turned 
down seven other States and Illinois wants to do that, they’re not 
going to submit a waiver when the feeling is they’re just not going 
to get it. So it’s hard to just look at the actual numbers. 

Mrs. Biggert. Thank you. 

Mr. Horn. The “more questions” routine that you two had a dia- 
log on sort of reminded me of Lucy and Charlie Brown and the 
football, where an agency just keeps sort of holding it out there 
that he might kick it this year, and there are just more questions, 
more questions. And that kind of bureaucracy does not impress me, 
I must say. 

In your testimony, Mr. Scheppach, you discussed the problem of 
budget neutrality and how multiple year waivers might cause prob- 
lems with OMB’s budget process. Just so we can get a feel as to 
what reality is in this regard, could you sort of make up an exam- 
ple of how we — one, how it overlaps on the multiple year, and then 
the Federal year and the State year and all that, and what sugges- 
tions you would have to how we could deal with that? 

Mr. Scheppach. Well, you know, sometimes what happens is 
that the State may want to make an investment. Let’s assume that 
they want to make an investment in child care that helps a welfare 
person get off welfare. Therefore there’s an increase in child care 
but there are savings in TANF in the next 4 years, so there’s an 
offset. I think under the general rules you can’t do that kind of 
thing. In other words, they’re looking at a specific program for a 
specific year. 

Or there may be a Medicaid change that may have some savings 
to Medicare. I mean, we have significant overlap in the so-called 
dual eligibles for low-income people between Medicare and Med- 
icaid, and those two programs are getting increasingly interwoven. 
It’s possible that whatever policy change at the State level might 
save the Federal Government money in totality, although it might 
cost more in Medicaid, and lower the costs in Medicare. 

And all I’m suggesting is a little more flexibility on netting all 
Federal programs, perhaps, and looking at a broader 5-year time- 
frame as opposed to that 1 year. It’s just worthwhile looking at and 
perhaps experimenting with, because right now a very high per- 
centage of these do get kicked out because of the budget neutrality 
question, and yet there may be long-run budget savings. 

Mr. Horn. Mr. Pound, do you want to add anything to that dis- 
cussion? 

Mr. Pound. No. I would agree with what he said. I think it is 
a frustration at the — the whole Federal budget process is a frustra- 
tion at the State level a lot of the time, but 

Mr. Horn. You can add the national to it. 

Mr. Pound. I know, but to the extent that you can consider the 
longer run horizon savings and the tradeoffs in programs, it would 
only be beneficial to this process. 
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Mr. Horn. I think you have got a good point there. Let me ask 
if there are any other points you would like to make, because if 
there are not, well, we will move to the next panel. Well, the gen- 
tlewoman from Illinois. 

Mrs. Biggert. Thank you. Just from your point of view or from 
the State’s point of view, what are the reasons usually given for a 
denial of a waiver, or why do you think they are denied? 

Mr. SCHEPPACH. Well, as I said, I think the reasons are often the 
budget neutrality reasons. 

Mrs. Biggert. Well, I guess the reason I am asking this, do you 
think that politics get into this at all? 

Mr. Scheppach. Not in a big way, in all honesty, from what I’ve 
seen. 

Mr. Pound. It depends. It relates to the idiosyncratic nature of 
some of this, I think. I think the answer is sometimes yes, but 
maybe frequently no. 

Mrs. Biggert. And with some of these denials, are sometimes a 
partial waiver given to a State? I mean, is there somewhere that 
the Federal Government says you can do this but the other part 
is 

Mr. Scheppach. Yes. I mean, there is negotiation and sometimes 
there is a partial, and the question is whether the partial works. 
Sometimes it just doesn’t work, so the State says, you know, “I 
need to integrate the entire thing. If you give me part of it, it 
doesn’t work, so it’s not helpful to me.” 

Mrs. Biggert. Thank you. 

Thank you, Mr. Chairman. 

Mr. Horn. Thank you. Well, unless you have any additional com- 
ments you think we ought to ask about and didn’t, let us know. If 
not, on the way back to your offices, feel free to write us a note 
and we will put it in the record. 

Mr. Scheppach. Thank you. 

Mr. Pound. Thank you. 

Mr. Horn. Thank you for coming, very much. 

And so we will now move to the agencies, and that is panel 
three. Mr. Samuel Chambers, Jr., the Food and Nutrition Service 
Administrator, is testifying in the absence of Under Secretary for 
Food, Nutrition and Consumer Services Shirley Robinson Watkins 
of the Department of Agriculture. Mr. Raymond L. Bramucci, the 
Assistant Secretary, Employment and Training Administration, De- 
partment of Labor. Mr. John J. Callahan, Assistant Secretary, 
Chief Financial Officer, Department of Health and Human Serv- 
ices. 

And gentlemen, if you will, just stand, raise your right hand. If 
you have any staff back of you that is also going to give you advice, 
I want them under oath also. Anybody stand up who is going to 
advise them. OK. One, two, three, four, five, six. That is about the 
Pentagon ratio. 

[Witnesses sworn.] 

Mr. Horn. OK, the six supporters and the three principals are 
fine. I am going to have to turn over now to Mr. Ryan a bit for this, 
because of other commitments, and Mr. Ryan will be the Chair of 
the meeting. And I don’t know if you want to preside from here or 
preside from there, whatever you would like. 
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Mr. Ryan. This is fine. 

Mr. Horn. You seem very comfortable there. 

So, gentlemen, if we could just proceed then as the agenda is 
with Mr. Chambers, and just work our way through, we have the 
statements. We would like you to sort of spread it over between 5 
to 8 minutes and get it on the record. It is automatically in the 
record, but get the high points from it so there is more chance for 
a dialog by the various members of the committee on both sides. 
So with that, I am going to have to leave for another meeting. 
Mr. Ryan [presiding]. Why don’t we start with Mr. Callahan? I 
think that is the way we had it on the panel. That is probably the 
way you expected it, so we will just get started with Mr. Callahan. 

STATEMENTS OF JOHN J. CALLAHAN, ASSISTANT SECRETARY 
AND CHIEF FINANCIAL OFFICER, DEPARTMENT OF HEALTH 
AND HUMAN SERVICES; SAMUEL CHAMBERS, JR., ADMINIS- 
TRATOR, FOOD AND NUTRITION SERVICE, DEPARTMENT OF 
AGRICULTURE; AND RAYMOND L. BRAMUCCI, ASSISTANT 
SECRETARY, EMPLOYMENT AND TRAINING ADMINISTRA- 
TION, DEPARTMENT OF LABOR 

Mr. Callahan. Thank you very much. Congressman Ryan. Con- 
gressman Ryan, Chairman Horn, Congresswoman Biggert, Con- 
gressman Owens, thank you very much for inviting the Depart- 
ment to testify here today about our review waivers of Federal law 
and regulations. 

We believe the HHS waiver process has been successful in ap- 
proving nearly 684 waivers in the time of the Clinton administra- 
tion. These include State-wide research and demonstration Med- 
icaid waivers; 1915(b) Medicaid program waivers; 1915(c) Medicaid 
waivers; welfare reform waivers; child welfare waivers; refugee as- 
sistance waivers; and child support waivers. 

Every State in the Union; every State, I repeat, has applied for 
a waiver and received at least one HCFA and ACE waiver during 
the current administration. Indeed, I might add as a note, under 
the Medicaid 1115 State-wide demonstration authority for waivers, 
which has been in existence since 1960, during the Reagan admin- 
istration starting in 1980, one State-wide waiver was approved. In 
1988 under the Bush administration, during the time he was in of- 
fice, there were no waivers approved. And there were 20 waivers 
approved under the current administration. 

We believe that the waiver process is one of constructive engage- 
ment between Federal and State governments. Our goal at the Fed- 
eral level is to work with States as partners, emphasize State flexi- 
bility, and work with States to develop a smooth implementation 
process. 

Indeed, as part of that effort, as you know, the Department and 
the National Governors’ Association reached agreement in 1994, in 
a Federal Register notice that is part of my formal testimony. This 
agreement indicates first that there will be a collaborative effort in 
the waiver process in order to help States develop research and 
demonstration waivers in areas consistent with the Department’s 
policy goals; second, the Department will consider proposals that 
test alternatives that diverge from those policy goals; and finally to 
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consider a State’s ability to implement the research and dem- 
onstration project. 

The NGA agreement also stated principles related to evaluation, 
duration of waivers, budget and cost neutrality, and State notice 
procedures, so that all the constituencies in the State would be 
aware of the waiver that was being submitted to the Federal Gov- 
ernment. This agreement is also contained in my formal testimony. 

Prior to the enactment of national welfare reform, HHS used 
waiver authority broadly to give States flexibility to run their wel- 
fare programs. Most welfare reform waivers were approved within 
4 months, many within 2 months. 

And in 1995 the Administration on Children and Families devel- 
oped and announced an expedited 30-day review and approval proc- 
ess for waiver proposals that helped States address five major 
areas of helping welfare recipients become self-sufficient. Copies of 
this guidance are also included in my testimony. 

In HCFA the length of review time differs according to the type 
of waiver that is requested. Approvals and renewals for program 
waivers and home- and community-based waivers are time limited. 
They have to be acted on within 90 days, and our indication is that 
in these particular waivers — these are 1915(c) waivers, I believe — 
that they are generally approved within a period of 60 to 75 days. 

The longer-term demonstrations which are the complex ones, the 
State-wide Medicaid demonstration waivers, do take a longer time. 
Indeed, I have some information, I believe, which has been sup- 
plied to me by the HCFA administration, that of 18 States we aver- 
aged about 10 months to approve these waivers, and in 7 States 
they were approved in 6 months or less. 

And I might also add, as a point of reference vis-a-vis Mr. 
Scheppach’s testimony, that with regard to budget neutrality, we 
do not do budget neutrality on a 1-year basis. We do it on the basis 
of the duration of the demonstration. So in the case of the dem- 
onstrations that are forwarded to us from the States, they’re gen- 
erally 5 years in length, so the budget neutrality calculations are 
for 5 years, not for 1 year. And indeed they’re renewed for 3 years: 
the budget neutrality calculation will continue for the full length 
of the demonstration. So budget neutrality is not calculated on a 
year-by-year basis. 

Throughout this process, as I have indicated, the administration 
works cooperatively with a State, and provides technical assistance, 
urges the State to provide a public notice process to all its citizens, 
when it submits a waiver request; negotiates budget neutrality, et 
cetera. 

Let me just say that there are a couple of principles that guide 
our waiver process. Waivers are in fact like contract negotiations. 
They are not easy, but there is a mutual desire, I believe, on both 
sides, on the Federal and the State side, to attain a mutual goal 
of creating program innovation and fiexibility. 

But we must realize we have to protect program integrity, and 
oftentimes the entitlement nature of the program. Medicaid is an 
entitlement as well, as some of the other programs that we’re talk- 
ing about. And we have at the Department a fiduciary and pro- 
grammatic responsibility to do two things. One is to make sure 
that the demonstration is fiscally prudent, that is, it fits within the 
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budget neutrality concept which was agreed by us and NGA; and 
the other is to ensure that we protect vulnerable populations. 

In the Medicaid demonstrations that we have dealt with over the 
years, we have added 1.1 million new eligibles to the Medicaid pop- 
ulation. These are cooperative efforts, again, between the Federal 
Government and the State. We have also moved 4 million Medicaid 
beneficiaries to managed care. We believe this is positive, as well. 

But we have to be concerned also in the area of managed care, 
because in some cases people have indicated that individuals, and 
adults and children with special needs, may not always get the ap- 
propriate treatment under managed care. This is something that 
we have to be very careful about, because if the beneficiaries are 
Medicaid-eligible, they should receive appropriate care under either 
a current program or a revised program. So we have to deal with 
cost neutrality and, at the same time, make sure that the bene- 
ficiaries are protected. 

So those are the basic concepts that we use in our demonstra- 
tions. We feel we do approve them within a reasonable period of 
time, and we believe that our record indicates, with the 700 waiv- 
ers we have approved, that we have a process that works and will 
continue to work over time. 

Thank you very much. I would be pleased to answer any ques- 
tions. 

[The prepared statement of Mr. Callahan follows:] 
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Chairman McIntosh, Chairman Horn and distinguished members of the Subcommittees, 
thank you for the oppormnity to discuss the process used by the Department of Health and 
Human Services to consider waivers of Federal law and regulations. We are pleased that your 
Subcommittees are interested in hearing about how State requests for statutory waivers are 
reviewed, and thank you for your leadership in advancing effective government. 

The waiver of Federal law and regulations has been an imponam component of this 
Administration's efforts to ensure both State flexibility and accountability. As you know, the 
Secretary has the authority in certain circumstances to waive Federal statutory provisions or 
departmental regulations. This authority allows the Secretary to enable States to experiment 
and conduct research by demonstrating innovative programs or policies. At the same time, the 
process enables the Secretary to evaluate the waivers rigorously, while stewarding Federal 
expenditures through the mechanism of budget neutrality. 

The approval of an unprecedented number of waiver requests by this Administration 
has provided great opportunities for the States to be laboratories for exciting new health and 
human service ideas. We believe that the lessons learned from these program waivers and 
research and demonstration waivers have been coastructive and we are looking forward to 
continuing to work with the States to use waiver authority to help them achieve our common 
program goals. In the Administration for Children and Families (ACF) we have iearwd that 
the most effective ways to move welfare recipients into work is to emphasize "work first" 
approaches in implementing welfare reform. This knowledge helped shape our national 
perspective on welfare reform. In Medicaid, our extensive experience with waivers on 
mandatory enrollment in managed care programs led to a change in national policy allowing 
mandatory enrollment without the need for a waiver. These are just two examples of how 
State waivers and evaluations have led to changes at the national level. 

Although the waiver requests we have granted have had a significant role in shaping 
our program strategies for addressing the needs of low-income children and families, the 
process of granting waivers has certain serious responsibilities attached to it. They include 
ensuring that flexibility and the opportunity to develop new knowledge do not hamper 
accountability for both program purposes and funding. Cost neutrality is a key concern, as 
well as acquiring through valid research the means to pinpoint the success or lack of success in 
approaches. Finally, we must never lose sight of this Department’s responsibility to families 
who depend on our programs for assistance, and on Medicaid for health coverage and who 
deserve to be protected when they become subject to demonstrations. 

Waiver Policy 

Use of an effective waiver process is a critical policy tool. The Department has 
procedures and policies in place to assure waivers are granted efficiently while maintaining the 
fiscal and programmatic integrity of various programs. It is critical to remember that HHS has 
a fiduciary and programmatic responsibility to evaluate each waiver separately on its merits. 
This is important for three reasons. First, Medicaid, child welfare services, and child support 
enforcement programs are different in each State. It is therefore often difficuit to determine the 
effect that the same or similar policies would have in each State, For example. State’s 
proposals usually have different goals that translate into variations in eligibility definitions, 
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benefit coverage, service delivery systems and cost. Second, a waiver program that is budget 
neutral or cost effective in one particular State may not be in another. Therefore, issues of 
budget neutrality or cost-effectiveness must be resolved separately for each State. Finally, as 
we noted, our paramount concern is assuring that we focus on each waiver separately to assure 
we protect all vulnerable populations. Waivers that change benefits or make large 
programmatic changes must be carefully assessed to assure families and children are protected. 
Given the range of possibilities in both the specifics of waiver proposals and the 
circumstances of different States, it is very difficult to make generalizations about existing 
waivers and important to assess each request individually. Time limits on the review of 
Section 1 1 15 demonstration waiver requests would adversely affect our ability to maintain the 
fiscal and programmatic integrity of the Medicaid program by reducing the Secretary’s and 
States’ ability to negotiate the details of the waiver request. 

Overview of Waivers 

The Administration is committed to using the Secretary’s waiver authority to: 

• Increase State flexibiiity. 

• Test innovative service delivery options. 

• Expand health care coverage to populations currently uninsured, within the limits of budget 
neutrality. 

Several sections of the Social Security Act give the Secretary authority to grant waivers 
of cenain stamtory provisions in ACF programs and in the Medicaid program. The most 
commonly used authorities are: 

• Medicaid, Welfare, and Child Support Research and Demonstration Waivers: Section 1115 
of the Social Security Act (SSA) allows approval of experimental, pilot, or demonstration 
projects to promote the objectives of various programs authorized in the SSA, including 
Medicaid, the old AFDC program, and the child support enforcement program. These 
demonstration projects, which are referred to as "research and demonsmation waivers," 
often involve expansions of eligibility, and are therefore subject to strict budget neutrality 
standards, in which the overall cost to the Federal government must not exceed what would 
have been spent in the absence of the waivers granted, 

• Child Welfare Waivers: Section 1130 authorizes the Secretary to approve up to 10 child 
welfare demonstration projects per year. These projects involve the waiver of provisions 
of the Title IV-B and Title IV-E child welfare, foster care and adoption assistance 
programs and related regulations, while preserving the eligibility and procedural 
protections of the child and family. These projects have cost neutrality provisions and 
provide for the rigorous evaluation of the project's results. Twenty-five waivers have been 
granted under this authority since 1994. 

• Refugee Assistance Waivers: The refugee resettlement waiver authority is found in the 
regulations at 45 CFR 400.300. States most frequently request a waiver of regulations that 
limit the use of funding for social services and targeted assistance to refugees, who have 
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been in the U.S. for less than five years. Seven waivers have been granted under this 
authority since 1997. 

• Medicaid Program Waivers: Section 1915(b) of the Social Security Act provides a much 
more narrow authority than the Section 1115 research and demonstration waivers discussed 
above. These program waivers allow States to waive statewideness, comparability of 
services, and beneficiary freedom of choice with respect to Medicaid providers, so long as 
the projects also meet a test of cost-effectiveness. The cost of Medicaid managed care 
waiver projects must not exceed the cost of Medicaid fee-for-service. 

• Medicaid Home-and Community-Based Waivers: Section 1915 (c) of the Social Security Act 
allows States to request waivers of certain Federal requirements to allow development of 
home and community-based treatment alternatives to institutional care so long as these 
alternatives cost no more than it would to provide the same care in an institutional setting. 

Process for Waiver Review and Approval 

The Administration has made State flexibility a high priority and has worked 
extensively with States to create agreements on waiver process and procedures. In an attempt 
to streamline the process and increase State flexibility, the Department and the National 
Governors Association (NGA) agreed on policies and procedures for reviewing Section 1115 
research and demonstration waivers in 1994. The purpose of this agreement was to facilitate 
review at a time when there was increasing demand to process waiver requests. The 
agreement encourages States to develop research and demonstration projects. In the General 
Considerations portion of that agreement, the Department and NGA agreed that, "to facilitate 
the testing of new policy approaches to social problems, the Department will: 

• Work with States to develop research and demonstrations in areas consistent with the 
Department's policy goals; 

• Consider proposals that test alternatives that diverge from that policy direction; and 

• Consider, as a criterion for approval, a State's ability to implement the research or 
demonstration project. " 

This document also laid out principles related to evaluation, duration, cost neutrality, 
and State notice procedures. Copies of this agreement are appended to my testimony as Tab 
A. 

Our commitment to increasing State flexibility has meant that States have had the 
authority to test innovative practices in both their Medicaid and ACF programs on a scale 
never before permitted by any other administration. Because of the broad scope of activities 
proposed in Seaion 1115 research and demonstration waivers, each waiver must be carefully 
reviewed in each agency. 

ACF Process 

Prior to the enactment of the Personal Responsibility and Work Opportunity 
Reconciliation Act (PRWORA), HHS used waiver authority extensively to provide States with 
flexibility in running their welfare programs. On average, it used to take the Department four 
months from receipt to approval of a welfare waiver and many requests were approved in two 
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months. Waivers were required to be cost neutral over the life of the demonstration and an 
experimental design was used for costs and evaluation. 

In 1995, with the goal of shortening the review time, ACF developed and announced 
an expedited 30-day review and approval process for proposals for waivers that addressed five 
specified strategies for helping welfare recipients become self-sufficient: 1) work 
requirements, 2) time limits for those who can work, 3) requirements for minor parents, 4) 
improving payment of child support, and 5) subsidized employment programs. Several States 
applied under this process. However, applicant States typically sought approval of a wide 
array of provisions extending beyond those that could not be handled under the expedited 
process effect on time. Extending expedited review beyond these five areas would have been 
detrimental to maintaining the fiscal and programmatic integrity of the program. After States 
implemented Temporary Assistance for Needy Families (TANF), there was less of a need for 
welfare waivers due to the vast flexibility provided in the welfare reform legislation. Copies 
of the expedited guidance are appended to my testimony as Tab B. 

For both welfare reform and child support waivers, the ACF process includes: 

• technical assistance prior to formal submission 

• provision for adequate State public notice of pending waiver requests 

• review of applications by analysts focusing on costs and programmatic impact 

• comments consolidated into State issue papers including discussion of cost neutrality 

• negotiation of issues and provisions 

• issuance of approvals/denials 

The process for child welfare waivers is similar to the welfare reform process. 
However, as reflected in the statute's limitation on the number of projects that may be 
approved (ten per year) and the strict requirements in the law about the need for designs that 
assure cost neutrality and a rigorous evaluation of effectiveness, they are very focused on 
learning about new cost-effective approaches that contribute to the improvement of child 
welfare services. For this reason, the process includes a preference for policies and service 
program alternatives that differ from other demonstration projects. Additionally, priorities 
identified in the stamte, such as kinship care, overcoming barriers to adoption and addressing 
parental substance abuse, as well as other major issues in the field, are identified in the. 
announcements for the demonstrations. Approvals generally lake about four months. 

In the case of refugee resettlement waivers, ACF's Office of Refugee Resettlement is 
responsible for the review process. All such waiver requests are reviewed to determine 
whether the waiver will advance the primary goal of the refugee program, which is to achieve 
economic self-sufficiency and social adjustment within the shonest possible time after arrival. 
In most instances, a decision to approve or disapprove is made within 60 days of receipt of the 
request. 

HCFA Process 

In HCFA, the review process differs depending on the type of waiver requested. 
Approvals and renewals for Section 1915 program and home and community-based waivers 
are time-limited. Section 1915(f) of the SSA specifies time limits for approving these waivers. 
The Secretary must either deny the waiver request or ask for additional information within 90 
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days of the date of the State's submission of a waiver application. During this time frame, a 
review team must review the details of the waivers requested, and provide feedback and 
follow-up questions to the State. When these questions are sent to the State, the 90-day clock 
stops. Upon receipt of the additional information, the clock restarts, terms and conditions are 
negotiated, and a waiver is deemed granted on the 90“’ day, unless the Secretary denies the 
waiver request before the 90“' day. 

Both types of waivers contain statutory cost effectiveness requirements. Program 
waivers must demonstrate that the cost of the care system proposed under the program waiver 
does not exceed what Medicaid costs (combined State and Federal) would have been in the 
absence of the waiver. These waivers are approved for two years and may be renewed for 
subsequent two-year periods. Under home and community-based waivers, the cost of the care 
provided in the community must not exceed the cost of caring for the same beneficiary in an 
institutional setting. 

Section 1115 Demonstration waivers are generally granted for five years and may be 
extended for an additional three years. Approval time has varied from three months to two 
years. As with ACF research and demonstration waivers, various groups within the 
Administration work as a team to evaluate research and demonstration proposals. There is not 
a 90-day review clock for the research and demonstration waiver proposals, but the review 
process is similar to the Section 1915, process in that a Departmental team reviews the 
proposal, initiates discussions with the State, and follows many of the steps discussed above. 
The Administration and the NGA agreed that there would be a cost neutrality component to 
Section 1115 research and demonstration projects in the 1994 agreement. This means that the 
financing for health care reform demonstrations under Section 1115 is calculated by comparing 
the Federal cost under the demonstration to what Federal costs would have been had there 
been no demonstration. This requires establishing a base year of costs (usually the last pre- 
demonstration year) and agreeing to a projection methodology to estimate how much costs will 
increase over the duration of the project. However for research and demonstration waivers 
budget neutrality establishes a cap on Federal expenditures, whereas in 1915(b) waivers, the 
test is whether, in the Secretary's estimation, the managed care program will save money. 

Overall Review Process 

Research and demonstration waiver requests often raise complex issues that require 
time and attention to evaluate fully. While the goal of waiver requests is to try different 
approaches to program administration, all of this must be done in the context of our need to 
protect vulnerable families while meeting our fiduciary responsibilities. The complexity of 
many welfare reform research and demonstration waiver proposals is a case in point. Some of 
these proposals contained extraordinary policy, legal, or program evaluation issues and took 
long periods of time to resolve. As I have noted, even in the case of the expedited review 
process for AFDC waivers that was announced in 1995, many provisions in the packages of 
reforms proposed by the States fell outside of those covered by the 30-day approval time frame 
making the process of limited use. 

We have upheld the President's commitment to expeditious review of Medicaid and 
ACF-related proposals. However, new policy initiatives may require development of new 
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decision criteria to evaluate the proposal. For example, as you know, there has been 
heightened concern in the Administration - concern which we know is shared in the Congress 
and in the advocacy community -- about children with special health care needs in capitated, 
managed care programs. Policy concerns such as these can delay approvals or renewals of 
State programs, as we review the plans to ensure that vulnerable populations are protected. 
Finally, our two decades of experience with managed care waivers has made the Department 
better able to work with States to ensure that they are aware of contract requirements for 
managed care organizations or necessary protections for special needs populations. 

Furthermore, we have taken steps to expedite our existing processes. In 1995, HCFA 
published the Proposal Guide for Section 1115 State Health Care Reform Demonstrations to 
inform States of guidelines for approval of Section 1115 research and demonstration proposals. 

In addition, this year, we also revised our pre-print application for 1915 (b) program waivers 
with the hope of speeding the approval process. The 1915 (c) home and community-based 
waiver application was also revised at this time. In conjunction with the revisions to the pre- 
print application, we also convened a conference with State agency representatives to 
familiarize them with the new application. A copy of this guide is appended as Tab C. 

Summary of Waivers Granted 
ACF Waivers Pre-Welfare Reform 

Prior to passage of the 1996 welfare reform law, HHS worked with almost all States to 
help them reform their welfare systems through the Section 1115 waiver process. Since the 
beginning of the Clinton Administration, we have approved 78 welfare reform demonstrations 
in 43 States. The details of each waiver were unique but major themes across these 
demonstrations included; 

• Linking Personal Responsibility to Benefits - Demonstrations in Michigan, Oregon, Utah 
and other States included changes to the exemption criteria for the 198S Family Support 
Act's Job Opportunities and Basic Skills Training (JOBS) program - most often requiring 
more recipients to engage in work activities. A number of demonstrations such as those in 
Delaware, New Hampshire and Virginia included changes in the sanctioning rules. 
Additionally, Georgia. Indiana, Maryland, Ohio and other States sought authority to link 
benefit receipt to personal responsibility in additional areas such as school attendance for 
dependent children, receipt of appropriate immunizations or health screenings for young 
children and strengthened requirements for cooperation with child support enforcement. 
Many of the demonstrations in this category-over 20-were aimed at strengthening child 
support enforcement. 

• Making Work Pay - A very common approach in many State efforts, including such States 
as Connecticut, Illinois, Minnesota, and Vermont, was to increase the amount of income 
an individual can earn and still retain some welfere benefit. In addition, State 
demonstration projects increased the resource/asset limits for welfare families and included 
waivers that increased vehicle asset limits, allowing families to own reliable automobiles to 
use for work and other family needs. A number of these demonstrations included 
extensions or expansions of transitional Medicaid and child care benefits. 

• Time Limits - To promote personal responsibility, waivers allowing for various time limits 
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on the receipt of cash assistance were aRiroved in 23 of the welfare refann demomtration 

projects such as in Connecticut, Florida, and Virginia. 

ACF Post-PRWORA 

After enactment of welfare reform, only a small nunfoer of pending welfare waivers of 
limited scope were granted under the provisions of Section 415. The 1996 statute broadened 
States’ flexibility so that most States did not require waivers for their programs. The waivers 
that were granted gave States greater flexibility in assuring that families obtain needed medical 
assistance and in simplifying the administrative burden of providing medical assistance to 
qualified low-income families. They also included a waiver to allow passing through child 
support collections to welfare families. 

The child support waivers that continue to be granted under Section 1115 cover such 
areas as waiving the application and fee for non-welfare cases in order to expedite services; a 
fatherhood project to help fathers increase their incomes and child support compliance; and a 
project to test several initiatives such as evaluating paternity acknowledgment practices. Four 
waivers, in addition to the child support related waivers in welfare reform, have been granted 
under this authority. 

Child welfare waiver demonspation projects test a wide range of new approaches to the 
delivery of child welfare services that will provide valuable knowledge to improve the delivery 
and effectiveness of services to vulnerable children and families, Key requirements of the 
demonstrations are that they may not waive legal protections for children in foster care and 
their families and that they may not impair a child or family’s eligibility for benefits under 
Title IV-E. The projects must also be cost-neupal to the Federal government and must provide 
for an evaluation by an independent conmactor, using a scientifically rigorous evaluation 
design, such as random assignment. These waivers are generally processed within four 
months. 

The waivers provide States with greater flexibility to use Title IV-E funds for services 
that can facilitate safety and permanence for children. They are intended to further the 
purpose of parts B and E of Title IV to achieve positive results such as: assuring the safety and 
protection of children; enhancing and enriching child development; providing permanency for 
children; strengthening fiimily functioning and averting family crises; providing early 
intervention to avoid out-of-home placement; reducing the time that children are separated 
from their families; speeding the process by which children unable to return home are adopted; 
or preparing young people in foster care for independent living. Among the projects approved 
to-date are capitated payment models, in which an array of services is provided under a fixed- 
price arrangement and system reform projects. Other projects are focused on increasing 
adoptions; developing assisted guardianship models that enable kin to become legal guardians 
for children in their care; addressing the needs of parents with substance abuse problems; airi 
providing more intensive service options to special populations to prevent foster care 
placements. 

Medicaid Pragnm Waivers, Home and Communiiy-Based Waivers, and Research and 
Demonstration Waivers 
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Since the beginning of the Clinton Administration, DHHS has approved almost 300 
program waivers under Section 1915<b) (new programs, renewals, and modifications), and 
over 20 research and demonstration project waivers under Section 1115 authority. In addition, 
over 240 home and community-based waivers (So:. 1915 (c)) are in operation. 

Section 1915 (b) Program Waivers 

Under freedom-of-choice waivers, States can establish primary care case management 
programs, require Medicaid beneficiaries to choose among managed care plans, and selectively 
contract with hospitals, nursing facilities, or other providers. States use this flexibility to 
target managed care systems to their high-risk populations and to purchase services in a cost- 
effective manner. States are taking full advantage of the flexibility to design managed care 
programs for their Medicaid populations. Approximately 300 freedom-of-choice programs are 
up and running in almost every State, 

States have also developed managed care programs to target a number of specific 
priorities. For example, the Kansas Primary Care Network (PCN), which was established in 
1984, was one of the first managed care programs to provide physician case management to 
beneficiaries. Under this program, the State assigns each Medicaid beneficiary in the seven 
most populous counties to a physician case manager. The case manager is responsible for 
managing all of the recipient's health care. Over 30 percent of the State's Medicaid eligibles 
are now enrolled in this PCN program. State assessments have shown the program to be cost 
effective as well as providing better access to services for the participating Medicaid 
beneficiaries. 

Section 1915(c) Home and Community Based Services Waivers 

Home and community based services waivers give States the ability to establish home 
and community based care programs that provide services to beneficiaries in the community 
setting rather than in nursing homes and hospitals. Home and community based services 
programs allow States to manage care provided to the elderly and disabled populations in an 
efficient manner while increasing the consumer's satisfaction with the services provided. 

States have made extensive use of this authority as well. Over 240 programs are now 
operating. Every State is currently serving developmentally disabled and aged individuals 
under a home and community based services program. States are also serving people with 
HIV/AIDS, those with traumatic head injury, and medically fi-agile children. 'The 
Administration is justifiably proud of its record in encouraging States to move people from 
institutions into appropriate community settings. 

Service Delivery and Financing Demonstrations 

Medicaid's research and demonstration authority. Section 1115 of the Social Security 
Act, gives States much broader opportunities to develop and test new and innovative ideas. 
States can use this authority to develop sub-state and statewide demonstrations of new 
approaches to health care financing and delivery. 

This Administration has approved over 20 statewide Section 1115 Medicaid 
demonstrations, and several more sub-state demonstration projects. Several additional States 
have submitted proposals that are currently being reviewed. This Administration has approved 
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more statewide demonstrations than any previous Administration, We have actively encouraged 
States to develop innovative reform demonstrations including managed care approaches working 
with the private sector and public health providers. 

For example, Hawaii QUEST creates a public purchasing pool that arranges for health 
care through capitated managed care plans. The Hawaii QUEST program provides seamless 
coverage to people previously covered through Federal and State programs and the uninsured by 
building on the State's unique exemption to the Employee Retirement Income Security Act 
(ERISA) granted by Congress in 1983. The Medicaid income eligibility level has been expanded 
to 300 percent of the Federal Poverty Level and categorical requirements were eliminated. The 
proposal was submitted on April 1 9, 1 993 and approved on July 1 6, 1 993 . The program was 
implemented on August 1, 1994. 

A second example is Vermont. The Vermont Health Access Plan expands eligibility to 
uninsured Veimonters with incomes under 1 50 percent of the Federal Poverty Level, implements 
a managed care system, and extends a prescription drug benefit to the State's lower-income 
Medicare beneficiaries. Approximately 90,000 individuals, including 26,000 previously 
uninsured, will be covered. The proposal was submitted on February 24, 1995 and approved on 
July 28, 1995. The program was implemented on January 1, 1996. 

In addition, the Administration has approved smaller, more targeted Section 1115 
demonstrations. Some of these demonstrations provide preventive services to children, test 
extended family planning services, and establish alternative delivery systems. 

Conclusion 

The Department of Health and Human Services is committed to the waiver process and 
to allowing States to improve programs through research and state flexibility with appropriate 
accountability to the taxpayer and safeguards for affected families and children. 1 know we all 
agree that waivers are an important part of our policy development process and provide 
wonderful opportunities for States to help their citizens in innovative ways. Both the Clinton 
Administration in general, and HHS in particular, are committed to working with States to 
develop programs that work. Our critical job is to assure that waivers can expand and change 
programs constructively while maintaining protective safeguards to assure that families and 
children are suitably supported while States explore various policy options. 

Thank you, I would be pleased to answer any questions you may have. 
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(Federal Register: Septeinber 27, 1994] 


DEPARTMENT OF HEALTH AND HOMAN SERVICES 

Office of the Secretary 

Health Care Financing Administration 

Administration for Children and Families 

(ORD-069-N] 


Me^caid Program; Demonstration Proposals Pursuant to Section 
Ills Ca) of the Social Security Act; ^licies and Procedures 

AGENCIES: Office Of the secretary. Health care Financing Administration 
(HCPA) , and Administration for Children and Families (ACF) , HHS. 

ACTION: Public Notiee. 


SUMMARY: This public notice informs interested parties of (1) the 
principles the Department of Health and Human Services ordinarily will 
consider when deciding whether to exercise its discretion to approve or 
disapprove demonstration projects under the authority in Section 
lllSla) of the Social Security Act, 42 D.S.C. Sec. 131S(a); (2) the 
kinds of procedures the Department would e;qpect States to en^loy in 
involving the public in the development of proposed demonstration 
projects vmder Section 1115; and (3) the procedures the Department 
o;^inarlly will follow in reviewing demonstration proposals. The 
principles and procedures described in this public notice are being 
provided for the information of interested parties, and are not legally 
binding on the Department of Health and Human Services. This notice 
does not create any right or benefit, substantive or procedural, 
enforceable at lav or equity, by any person or entity, against the 
Ihaited States, its agencies or instrumentalicies, the States, or any 
other person. 

FOR FURTHER INFORMATION C^ITACT: Howard Rolston, Administration for 
Children and Families, Department of Health and Human Services, at 
(203) 401-9220. 

Thomas Kickham, Health Care Financing Administration, Department of 
Health and Humam Services, at (410} 9S4-6S03. 

SDPPI.B4BNTARY INFORMATION: 

I. Introduction 

Demonstration Proposals Pursuant to Section lllS of the Social Security 
Act- -General Policies and Procedures 

under Section lilS, the Department of Health and Human Services is 
given latitude, subject to the requirements of the Social Security Act, 
to consider and approve research and demonstration proposals with a 
broad range of policy objectives. The Departmient desires to facilitate 
the testing of new policy approaches to social problems. Such 
demonstrations can provide valuable knowledge that will help lead to 
ie^rovements in achieving the purposes of the Act. The Department also 
is cmnnitted to both a thorough and an e;q>editious review of State 
requests to conduct such demonstraticms . 

In exercising her discretionary authority, the Secretary has 
developed a number of policies and procedures for reviewing proposals. 
In or^r to ensure a sound, expeditious and open deeisic^i-making 
process, the Department will be guided by the policies and procedures 
described in this statement in accepting and reviewing proposals 
submitted pursuant to section ills. 

XI. General Considerations 
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To facilitate the teating of new poli<^ approaches to social 
problems the Department will— 

<builet> Work with States to develt^ research and demonstrations in 
areas consistent with the Department's policy goals; 

<bullet> Consider proposals that test alternatives that diverge 
from that policy direction; and 

<bullst> Consider, as a criterion for approval, a State's ability 
to implement the research or demonstration pjroject. 

I^ile the Department expects to review and accept a range of 
proposals, it may disapprove or limit proposals on policy grouinds or 
because the proposal creates potential constitutional probletns or 
violations of civil rights laws or equal protection requirements. The 
Department seeks proposals which preserve and enhance ^neficiary 
access to quality services. Within this overall policy framework, the 
Department is prepared to-- 

<bullet> Grant waivers to test the. same or related, policy 
innovations in multiple States, {replication is a valid mechanism by 
which the effectiveness of policy chemges can be assessed) 

<bullet> a^rove demonstrati<ai projects ranging in scale from 
reasonably small to state-wide or multi-state, and 

<bullet> Consider joint Medicare-Medicaid demonstrations, such as 
those granted in the Program for All-Inclusive Care for the Elderly 
(PACE) and Social Health Maintenance Oroanization {SHMO) 
demonstrations, and Aid to Families with Dep^aident Children (AFDC)- 
Medicaid waivers. 

Ill, Duration 

The complex range of policy issues, design methodologies, and 
xmanticipated events inherent in any research or demonstration makes it 
very difficult to establish a single Department policy on Che duration 
of ms waivers. However, the Department is committed, through 
negotiations with State applicants, to-- 

<;bullet> Approve waivers of at least sufficient du^stion to give 
new policy approaches a fair test. The duration of waiver approval 
should be congruent with the magnitude and complexity of the project 
(for exanple, large-scale statewide reform programs will typically 
require waivers of five years) ; 

<bullefc> Provide reasonable time for the preparation of meaningful 
evaluation results prior to the conclusion of the demonetration; sn d 
<bullet> Recognize that new approaches often involve considerable 
start-up time and allowance for in^lementation delays. 

The Department i« alao committed, when successful demonstrations 
provide an appropriate basis, to working with State governments to see}c 
permanent statutory changes incorporating those results. In such cases, 
csmsideraticn will be given to a reasonable extension of existing 
waivers. 


IV. Evaluation 

As with the duration of waivers, the con^lex range of policy 
issues, design methodologies, and unanticipated events also makes it 
very difficult to establish a single Department policy on. evaluation. 
This Department is committed to a policy of meaningful evaluations 
using a broad range of appropriate evaluation strategies (including 
true experimental, quasi- experimental, and qualitative designs) and 
will be flexible and project-specific in the application of evaluation 
techniques. This policy will be most evident with health care waivers. 
Kithin-site randomized design is the preferred approach for most AFDC 
waivers. The Department will consider alternative evaluation designs 
when such designs are methodologically cooqparable. The Department is 
also eager to ensure that the evaluation process be as unintrusive as 
possible to the beneficiaries in terms of irrplementing and operating 
the policy approach to be demonstrated, while ensuring that critical 
lessons are learned from the demonstration. 

V. Cost Neutrality 
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The Department’s fiduciary obligations in a period of extreme 
budgeta^ stringency require maintenance of the principle of cost 
neutrality, but the Department believes it should be possible to apply 
that principle flexibly. 

<bullet> The Department will assess cost neutrality over the life 
of a demonstration project, not on a year-by-year basis, since many 
demonstrations involve making "up-fmit' ' investments in order to 
achieve out-year savings. 

<bullet> The Department recognizes the difficulty of making 
appropriate baseline projections of Medicaid expenditures, and is open 
to development of a new methodology in that regard. 

<bullet> In assessing budget neutrality, the Department will not 
rule out consideration of other cost neutral arrangements proposed by 
States. 

<bullet> States may be required to conform, within a reasonzible 
period of time, relevant aspects of their demonstrations to the terms 
of national health care reform legislation, including global budgeting 
requirements, and to the terms of natl<mal %/elfare reform legislation. 

VI. Timeliness and Administrative Complexity 

The Department is committed to minimizing the administrative burden 
on the States and to reducing the processing time for waiver requests. 
In order to accon^lish this the Department has adopted a number of 
procedures , including- - 

<bullet> E^qpanding pre-applicatic«i consultation with States; 

<bullet> Setting, and sharing with applicants, a well-defined 
schedule for each application, with established target dates for 
processing and reaching a decision on the application; 

<bullet> Maintaining, to the extent feasible, a policy of one 
consolidated request for further informatim; 

<bullet> Sharing proposed terms and conditions with applicants 
before making final decisions; 

<bullet> Establishing concurrent, rather than sequential, review of 
waivers by all relevant units of the Department and with other relevant 
Departments and the Office of Management and Budget; 

<bullet> Expanding technical assistance activities to the States; 

and 

<bullet> Developing multi-state waiver solicitations in areas of 
priority concern, including integrated long-term care system 
development, services for adolescents, and services in rural areas. 

The Department will continue to follow and develop procedures, and 
commit internal resources to reviewing d^sonstration proposals, 
necessary for a sound and expeditious review process. 

VII. State. Notice Procedures 

The Department recognizes that people who may be affected by a 
demonstration project have a legitimate interest in learning abwt 
prised projects and having input into the decision-making process 
prior to the time a proposal is submitted to the Department. A process 
that facilitates public involvement and input promotes sound decision- 
making. 

There are many ways that States can provide for such input. In 
order to allow for public input into the proposals, the Department 
e;q>ects States to ordinarily follow one (or more if the State desires) 
of the processes described in this section. 

1. At any time prior to submitting a section 1115 demonstration 
proposal to the Department of Health and Hu?aan Services, a State may 
provide to the Department a written description of the process the 
State will use for receipt of public iiqwt into the proposal prior to 
its submission to the Department. 

Within 15 days of receipt of such description, the Department will 
notify the State whether the described process provides adequate 
opportunity for public input. The Department will accept any process 
that-- 

<bullet» Includes the holding of one or more ptiblic hearings, at 
which the most recent working proposal is described and made available 
to the p\iblic, and time is provided during which consnents can be 
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received; or 

<bullet> Uses a cfflisnlssion or ether siioilar process, w4iere tneetings 
are open to raanbers of the puiblic, in the development of the proposal; 
or 

<bullec> Results from enacti^nt of a pr^esal by the State 
legislature prior to submission of the demonstration proposal, whes^ 
the outline of such proposal is contaii^d in the legislative enactment; 
or 

<bullet> Provides for formal notice and comment in accordance with 
the state's administrative procedure act; provided that such notice 
must be given at least 30 days prior to submission; or 

<bullet> Includes notice of the intent to submit a demonstration 
proposal in newspapers of general circulaticsi, and provides a mechanism 
for receiving a copy of the working proposal and an opportunity, which 
shall not be less than 30 days, to comment on the proposal; or, 

<bullet> Includes any other similar process for public input that 
would afford an interested party the cqcportunity to learn about the 
contents of the proposal, and to comment on its contents. 

The State shall include in the demonstration proposal it submits to 
the Department a statement (a narrative of several sentences) briefly 
describing the process that it followed in in^lementing the process 
previously presented to the Department. The Department may find a 
proposal Incon^lete if the process has not been fallowed. 

2. A State that has not followed the procedures described in 
paragraph X. nmst submit a description of the process that was used in 
the State to obtain public input, at the time it submits its 
demonstration proposal. The Department will notify the State if the 
process was adequate within IS days after the application is submitted, 
applying the same criteria as in paragraph l . if the process was not 
adequate, the State can cure the inadequacy by-- 

Posting a notice in the newspaper of widest circulation in each 
city with a population of 100,000 or more, or in the newspaper of 
widest circulation in the State if there is no city with a population 
of 100 , 000 , indicating that a demonstration proposal has been 
submitted. Such notice shall describe the major elements of the 
proposed demonstration and any changes in benefits, payments, 
eligibility, responsibilities, or provider selection requested in the 
proposal . The notice shall indicate how interested persons can obtain 
copies of the proposal and shall specify that written comments will be 
accepted by the State for a period of thirty days. If a State follows 
such a procedure, Che State should respond to requests for copies of 
the proposal within seven days. The State should maintain a record of 
all comments received through this process. 

All KH5 commitmencs with respect to times for responding to 
demonstration proposals shall be tolled xintil this process is 
completed. 

VIII. Federal Kotice 

The Department of Health and Human Services intends to publish a 
monthly notice in the Federal Register of all new and pending proposals 
submitted pursuant to section 1115. The notice will indicate that the 
Department accepts written commencs regarding all demonstration project 
proposals . 

The Department will maintain a list of organizations that have 
requested notice that a demonstration proposal has been received and 
will notify such organizations when a proposal is received. 

ZX. temments 

The Z>epartmant will not approve or disapprove a proposal for at 
least 30 days after the proposal has been received, in order to receive 
and consider comments. The Department will attempt, if feasible, to 
acknowledge receipt of all comments, but the Department will not 
provide written responses to comments . 

X . Findings 

The Department will prepare a decision memorandum at the time a 


4 of 5 


9/27/992:01 



86 


WaIS L>ocumeni Reuievai 


Btip:</irweogiiie^.acc«M.$po.gov/c..^ui2i^&i-jTO-rt^V>rvicMC«iijii-ieui^'>i; 


demonstration proposal is granted or denied, discussing why the 
Department gremted or denied the pr^osal and how an approved 
demonstration meets the criteria established by statute. 

XI. Administrative Record 

The Department will maintain an administrative record which will 
generally consist of: the formal demonstration application from the 
State; issue papers sent to the State and State responses; public and 
Congressional cocments sent to the Department and any Department 
responses; the Department’s decision memorandum regarding the granting 
or denial of a proposal; and the final terms and conditions, and 
waivers, sent to the State and the State acceptance of them. 

XII. Sxib-state -Demonstrations 

When a demonstration is to be implemented in only part of a State, 
the State will t>e required to provide information on the likely 
demographic conq^sition of populations subject to and not subject to 
the demonstration in the State. When relevant, the Department will 
require that the evaluation conponent of a project address the inq^ct 
of the project on particular su^rovtps of the population. 

XIII. In^lementation Reviews 

As part of the terms and conditions of any demonstration proposal 
that is granted, the Department may require periodic evaluations of how 
the project is being inqplemented. The Department will review, and idien 
appropriate investigate, docisDented coeqtlaints that a State is failing 
to coiiq>ly with requirements specified in the terms and conditions and 
in^lementing waivers of any approved demonstration. 

XIV. Legal Effect 

This notice is intended to inform the public and the States 
regardii^ procedures the Department ordinarily will follow in 
exercising the Secretary's discretionary authority with respect to 
State demmstration proposals under section 1115. This notice does not 
create any right or benefit, substantive or procedural, enforceable at 
law or equity, by any person or entity, against the united States, its 
agencies or instrumentalities, the States, or any other person. 

(Catalog of Federal Domestic Assistance Program, Ho. 53.779; Health 
Financing Research, Demonstrations and Experiments.) 

Dated: September 16, 1994. 

Bruce C. Vladeck, 

Administrator, Health Care Financing Administration. 

Dated: September If, 1994. 

Mary Jo Bane, 

Assistant Secretary for Children and Families. 

Dated: September 19, 1994. 

Donna E. Shalala, 

Secretary. 

[FR Doc. 94-23960 Filed 9-26-94; 8:45 am] 
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and some supplemental provisions in 
these orders. 

In addition, many consumer 
protection federal court orders simply 
prohibit violations of Conunlssion trade 
regulation rules Disclosure 
R^uirements and Prohibitions 
Concerning Franchisii^ and Business 
Opportunity Ventures. 16 CFR 436) or 
statutes otehr than the FTCA enforced 
by the Commission [e.g.. Equal Credit 
C^portunity Act. 15 U.S.C. 1691). The 
core provisions in such orders are 
presumptively valid beyond twenty 
years in that they require adherence to 
regulations and statutes that are already 
binding on the defendants as well as 
their competitors. Moreover, many of 
these order do not contain supplemental 
provisions other than those that, as a 
matter of Commission policy, normally 
terminate after up to ten years. 
Therefore, there is no compelling reason 
to sunset such orders. 

Finally. mc»t competition and some 
consumer protection federal court 
orders simply prohibit violations of 
Commission administrative orders. 
These federal court orders will cease to 
have any effect once the underlying 
administrative orders are termirvated 
pursuant to this Policy Statement. 
Therefore, there is no compelling reason 
to sunset these federal court orders. 

By direction of the Commission. 

Issued: August 7. 1995 
Donald S. CUrit. 

Secrttary. 

Concurring Statement of Commissioner 
Maty L Aacuenaga Concemli^ Revised 
Sutement of Policy On Duration of 
Commission Orden 
August 199S. 

The Commission today has a p proved a 
revised statement issued in July. 1994. that 
affiled only peispecUvely and did not ^iply 
to consumer piotectlon orders. In 1994, when 
the Conunisston issued Its sutement. I wrote 
separately to say that the Commission should 
apply a sunset policy to all its administrative 
otdan. both consumer iMOtecUon and 
cofrq)etition orders and existing and future 
orders. I also expressed the view that the 
Commission need not issue individual orders 
modifying w vacating existing orders but 
easily could accomplish the same goal 
through publication of an approfviate notice 
in the Fedcrla Register. 1 am gratified that 
today's statmnent is fully cmslstent with 
myv laws of a year ago and now. I am pleased 
to Join the Commission in its curretw 
dectoion. 

iPR Doc. 9S-20144 Filed 8-15-95: 8:45 mnl 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

Aid to Families With Dependent 
Children Program: Demonstration 
Projects Under Section 1115(a) of the 
Social Security Act 
AGENCES: Office of the Secretary: 
Administration for Children and 
Families (ACF). HHS. 

ACTION: Public Notice. 


SUMMARY: This public rtotice invites 
States to submit denvinstraiion project 
applications under section 1115(a) of 
the Social Security Act to test welfare 
reform strategies in various areas. It 
further advises that the Department 
would commit to approving 
applications that comply with the 
demonstration components within 30 
days of receipt. 

FOR FURTHER MFOMUTION CONTACT : 
Howard Rolston, Admiru^ratlon for 
Children and Families. Department of 
Health and Human Services. 370 
L'Enfant Promenade, 7th Floor, West 
Wing. Washington. DC 20447, (202) 
401-9220. 

SUPPLEMENTARY MFORMATION : 

1. General 

Under Section 1115, the Department 
of Health and Human Services (HHS) is 
given latitude, subject to the 
requirements of the Social Security Act. 
to consider and approve demonstration 
proposals that are likely to assba in 
promoting the t^Jectives of titles IV-A 
arxl B and XIX of the Act. The 
D^jartment believes that State 
exp«1mentation provides valuable 
kniowledge that v^l help lead to 
Improvements in achleWng the 
purposes of the Act Since January 1993. 
HHS has approved 33 welfare reform 
demonstration projects testing a broad 
rartge of strategies designed to promote 
the objectives of title IV. 

The Department has reviewed the 
provisions of these {^ejects, as well as 
those of prior projects, data from 
completed and continuing ixx^ects. 
other literature evaluating the welfare 
system, and the welfare reform 
fNtqxisals belT^ considered Ify Congress. 
Bas^ on this review, and our 
commitment to trarvform the Aid to 
Families With Dependent Children 
system into one that provides maximum 
opportunities and incentives for 
families to achieve financial 
Independence, we have identified five 
strategies for imfxovir^ the efficacy of 
the welfare system in l^lping recipients 


become self-sufficient for which we 
believe additional experimentation 
would be especially useful. We have 
corKluded that demonstrations testing 
these strategies are likely to provide 
important new informadon on ways to 
accomplish the objectives of the S^ial 
Security Act more effectively arxl 
efficiently. This information can guide 
the development of both national and 
state poli^. 

These strategies are: (1) Work 
requirements, including limited 
exemptions from such requirements: (2) 
time- limited assistance for those who 
can work; (3) improving payment of 
child support by requiring work for 
those owing support; (4) requirements 
for minor mothers to live at home and 
stay in school; and (5) public-private 
partnerships under which AFDC grants 
are divert^ to private employers to 
develop jobs and training programs. 
These areas, and approvable 
demonstration project provisions, are 
discussed in detail in section II below. 

To date, the Department has approved 
a number of demonstration project 
including components using one or 
more of these strategies. We have 
reviewed comments submitted 
regarding each of these strategies. Our 
overall Judgment is that testing 
additional demonstrations in each of 
these areas would likely promote 
financial security for dependent 
children within a stable family and. 
thus, further the objectives of the S^ial 
Security Act. (Specific rationales 
justifying denx>nstrations in each poli^ 
area are set out in section II.) Moreover, 
in view of every state's unique 
circumstances, the Department believes 
that it is critically important that each 
state be given the opportunity to test 
combinatlon(s) of these strategies that 
are designed to address the needs of the 
recipients in that state. 

Accordingly, we plan to approve 
within 30 days of receipt demonstration 
project applications that States submit 
which would implement, on a statewide 
or substate basis, any (or aity 
combination) of the provisions 
discussed in section 11. Further, because 
such projects rrtay incorporate rmly the 
provisions already anrXHjnced in this 
notice, which have been found by the 
Secretary to further the objectives of the 
Social Security Act. the Department will 
not apply its "Federal Notice" 
procedures generally applicable to 
demonstration projects. 59 Fed. Reg. 
49250 (1994). Other policies and 
procedures stated in that rxiUce remain 
af^licable. including state public notice 
requirements, rigorous evaluation, and 
cost neutrality, except that the 
application and review process with 
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respect to tha lattei- w/o requirements 
Hill be modified to fecllltatethe fa^sr 
process. 

if. Demomtration Project Areas and 
Techniques 

A. Reguirir^ People on Welfare fo Work 
and Providing Adsquaie Child Care to 
Permit Them To Do k 

Since Congr^ enacted the |OBS 
program In 1988. a central gcral of the 
AFDC program has been to move . 
recipients into the labor force, while 
ensuring that their children receive 
rtecessary child care while their parents 
are in activities that promote self- 
sufficiency. Tliere is a mounting body of 
evidence that mandatory activities 
inv'olving a connection with the work 
force can lead to substantial increases in 
employment and earnings among 
welfare recipients. Studies of various 
welfare-to-vvork approaches, conducted 
over the past decade in different parts 
of the country subject to different labor 
njarket conditions, have consistently 
shov/n significant gains in esmings. In 
the most recent results, from three sites 
in the Department's JOBS Evaluation, an 
apprcMich enphasizing job search, work 
activity, and short-tsmi employment- 
focused crainir^g yielded a ES-percent 
increase in overall empioy'ment arid a 
22-percent reduction in AFDC 
expenditures at Che two-year point, and 
a 39-percent increase In employment 
with earnings equivalent to at least 
SIO.QOO per year. 

Although much is known in general 
about the effectiveness of such 
programs, more study is needed 
concerning what works and which 
approaches are most effective for which 
individuals. Therefore, we are inviting 
demonstrations that test the effects of 
requiring recipients to work in 
subsidized or unsubsidized jobs, to 
perform community service, or to 
engage in rigorous Job search and Job 
preparation, ^les can narrow the 
categories of recipients that are exempt 
from work requirements. They also can 
test the effects of progressively 
increasing the sanctions for non- 
compliance. so that work requirements 
have more teeth. To protect children, 
slates must ensure that child care is 
available for those who are being 
required to work. 

B. Setting Time limits for Welfare 
Receipt, to be Followed by Work 

Most of the p«ople who enter the 
welfare system do not stay on AFDC for 
many cortsecutive years. Two out of 
three persons who enter the welfare 
system leave within two years and fewer 
than one in ten sj^nds five cortsecuiive 


yesss on AFDC. Most recipients me die 
Affix; pri^am xid as a patnameni 
alternative to work, bt* as teT^>orary 
assistance durii^ times of economic 
difficulty. 

While pK^otis who remain on AFDC 
for long periods represent only a modest 
percentage oi all f^^le ever enter 

the sy^em, do r^xeKfit a high 

proportion of those on welfare at any 
given time. Finding wa^ ofiielping 
these persOTs become self-sufficient is 
extremely important in promoting their 
well-being and ffrat of tl%ir children. 
Although many face serious barriers to 
employment, cXhers are able to work but 
are not moving in tite dirBcdcm of self- 
sufficiency. 

Many analysts believe that time- 
limited benefits would help to move 
employable welfare recipients toward 
work and away from reliance on 
welfare. There is not a large body of 
research in this area. Several states have 
begun demonstrations of various forms 
of time limits. More study is needed in 
order to know the effects of time limits. 

For this re^n, we are invitir^ 
demonstrations that test the effects of 
systems of individualized time limits, 
systems of time limits foHov/ed work, 

preferably in the private sector, in 
sutraldized work or community service 
if necessary, and systems straight 
time limits, with exemptions fiom the 
time limit for those who. despite good 
faith efforts, are unable to work or find 
a job. Consistent with the objectives of 
the Act. demonstrations must protect 
families where the adult, through no 
fault of her or his own. is unable to find 
employment. 

C. Requiring Fathers to Pay Child 
Support or go to Work to Pay Off What 
They Owe 

There is substantial evidence that 
mary custodial parents now receiving 
AFDC would not need this support if 
they received child support from the 
non-custodlal parent. One of the 
primary reasons for non-s^jport by 
some non-custodlai parents, especially 
nevcr-marrted fathers. Is unemployment 
and underemployment. Many of these 
fathers need both assistance arxi 
incentives to obtain employment and 
pay support. Without w'wk 
requlrentents. Job readiness assistance. 
Job Q^lnir^, and community service, it 
will be difficult for many of these 
fathers to contribute very much to the 
financial suppoR of their children. 

The available program evaluation 
research focusing on non-custodial 
parents indicates that a number of 
programs show promise in assisting 
these fathers to support their children. 
The Parents' Fair Share (PFS) 


demonstration prog^-ams have 
developed effective procedures to 
Identify eligible non-custodial parents 
and have established couit-bas^ 
processes to require fathers to 
participate In work-based program 
activities and to enforce regular 
participation. Preiiminaiy data from 
PFS shows that the work and training 
requirements provide states a promising 
mechanism to discover previously 
unreported income of non-paying, non- 
custodial parents. Also, in the PFS sites, 
as well as in other non-custodial parent 
demonstration programs, title !V-D 
agencies have developed flexible and 
responsive child support enforcement 
systems to complement non-custodial 
parent work and training requirements. 

Further testing of these requirements 
will assist us in determining whether 
this approach will result in increased 
child support payments and will 
enhance non-custodial parents' overall 
support of their children. To build on 
the knowledge base being develowd 
through PFS and similar 
demonstrations, we are inviting 
demonstrations that require 
unemployed or underemplc^fed non- 
custodial parents who owe child 
support to work or participate in work 
experience, community service, or jdj 
preparation activities. 

D, Requiring Minor Mothers to Live at 
Home and Stay in School 

It has become increasingly important 
to obtain at least a high school diploma 
in order to obtain employment and 
become self-sufficient. Mtxeover, a high 
school diploma may be essentia! to 
achieve a decent standard of living. 

I930'5 found that in 1986 only ^ 
percent of women in their twenties who 
had given birth at age 1 7 or younger had 
completed high school, compared with 
over 90 percent of those who delayed 
childbearing until after their teenage 
years. Little has changed since then. 
While we are beginning to obtain more 
knowledge of the types of programs that 
are successful in encouragingand 
helping minor mothers finishhlgh 
school, we need to know considerably 
more about what works. 'Therefore, 
demonstrations testing ways of helping 
minor parents complete schooling are 
extremely imj>ortant. 

Congress already has recognized that 
one means of helping minor parents 
complete school and meet the needs of 
their children is to have these young 
parents live with their own families. 
States now have the option of requiring 
minor parents to live at home, provided 
that this is a safe mvironment for than. 
To facilitate these arrangements, and to 
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ensure that AFDC benefits are spent in 
a manner that achieves the goals of the 
Social Security Act. a number of states 
are experimenting with programs that 
direct the AFDC payment to the 
responsible adult, rather than to the 
minor mother. This strategy recognizes 
the importance of promoting general 
family responsibility. 

Another strategy that has had succe^ 
in Ohio and several other demonstration 
sites is setting up incentives and 
penalties for teen parents designed to 
have them stay in school. The recently 
completed study of Ohio LEAP found 
the program to be successful in 
increasing the rate at which teens who 
were already enrolled in school 
remained enrolled and in increasing the 
rate at which those who had already 
dropped out of school returned to high 
school or an equivalent program. 

Further testing of this -type of strategy 
should enable us to determirte whether 
these results can be replicated, and 
improved upon, in other settings and 
through variations in program design. 

For these reasons, we are inviting 
demonstrations that require minor 
mothers to live with parents or relatives 
or in a supervised living situation, as 
long as tl^ home is not dangerous to the 
physical or emotional health or safety of 
the minor that direct the AFDC 
payment to the r^ponsible adult, rather 
than to the minor mother and that 
require minor mothers to stay in school 
and utilize reasonable sanctions aitd 
incentives tied to school attendance. 

B. Paying the Cash Value of Welfare and 
Food Stamps to Private Employers as 
Wage Subsidies When They Hire People 
Who Leave Welfare and Co To Work 

The effectiveness of subsidized 
employment in Increasing employment, 
earnlrtgs. and self-sufficiency has been 
studied over the last ZO years. A number 
of rigorously evaluated programs have 
shown positive effects on increasing the 
earnings of welfare recipients who 
participated in them. This was also 
found to be true in the more recent 
national evaluation of the Job Training 
Partnership Act pro^m. 

By combining AFDC and Food Stamp 
benefits, a state could create a very 
substantial subsidy that encourages 
employers to hire AFDC recipients. This 
form of wage subsidy has the potential 
of increasing the number of recipients 
who are able to obtain unsubsldized 
enmloyment. 

oubsidized employment has generally 
been a very small scale activity within 
the JOBS program. Demonstrations 
using AFDC and Food Stamp berteflts 
would provide important information 
on the ability of this approach, when 


applied on a larger scale, to increase the 
employment, earnings, and self- 
sufficiency of AFDC recipients. They 
also will provide important information 
regarding the degree to which 
en^loyers respond to wage subsidies. 

Therefore, we are inviting 
demonstrations of sy^ems where AFDC 
and Food Stamps beneftts become 
wages, paid by employers when 
recipients work, as Itmg as the Jobs meet 
minimum standards, and families 
receive at least as much total income as 
they would have from AFDC and Food 
Stamps. States can choc^ to ask 
employers to pay Into an account to 
help the recipient make the transition 
into unsubsidized employment. 
Information on Application 

Ihe Administration fcr Children and 
Families, will be mailing state welfare 
departments a "Welfare Reform 
Demonstration: Special Application 
Form". This fcxmshtHild facilitate 
requests for waivers in the Bve specified 
areas. Requests for further information 
and/or forms should be addressed to 
Howard Ralston at the address listed 
above. Additionally, by August 21. 

1995. states can obtain information on 
the waiver process ar>d on electronic 
filing of waiver af^ilcations on the 
internet. On the world wide web. the 
URL (universal resource locator) is 
http://www.acf.dhhs.gov. Goph^ users 
can use gopher.acf.dhhs.gov. 

(Catalog of Federal Domestic Assistance 
Progfam. No. 93S62; Assistance Payments— 
Research) 

Dated: August 11. 1995. 

Mary Jo Bane, 

Assistant Secretary for Children and Famflies. 
[FR Doc. 95-20294 Plied 9-15-95: 8:45 am] 
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Pending Demonstration Project 
Proposal Submitted by Florida 
Pursuant to Section 1115(8) of the 
Social Security Act 
agency: Admlnlstraticm for Children 
and Families. HHS. 

ACnON: Notice. 

SUMMARY: This notice describes a rtew 
proposal fora combined welfare reform/ 
Medicaid demonstration project 
submitted to the Department of Health 
and Human Services. Federal approval 
for Che proposal has been requested 
pursuant to section 1 1 15 of the Social 
Security Act. 

COMMENTS: We will accept written 
comments on thb proposal. We will, if 
feasible, acknowledge receipt of all 
comments, but we will not provide 
written responses to comments. We 


will, neither approve nor disapprove 
any component of the proposal for at 
least 30 days following the date of 
receipt of the proposal to allow time to 
consider comments, in addition, we will 
neither approve or disapprove the 
school attendance component for at 
least 30 days following the date of this 
notice. Direct comments as indicated 
below. 

ADDRESSES : For specific information or 
questions on the content of this project 
contact the State contact listed in II. 

Comments on a proposal or requests 
for copies of a proposal should be 
addressed to: Howard Rolston. 
Administration for Children and 
Families, 370 L'Enfant Promenade, 

S.W., Aerospace Building. 7th Floor 
West, Washington DC 20447. Fax: (202) 
205-3598 Phone: (202) 401-9220. 
SUPPLEMENTARY INFORMATION : 

I. Background 

Under Section 11 1 5 of the Social 
Sectirlty Act (the Act) , the Secretary of 
Health and Human Services (HHS) may 
approve research and demonstration 
project proposals with a broad range of 
policy objectives. 

In exercising her discretionaiy 
authority, the Secretary has developed a 
number of policies and procedures for 
reviewing proposals. On September 27. 
1994. we published a notice in the 
Federal Register (59 FR 49249) that 
specified (1) the principles that we 
ordinarily will consider when 
approving or disapproving 
demonstration projects under the 
authority in section 1 1 15(a) of the Act: 

(2) the procedures we ex{^ States to 
use in involving the public in the 
development of proposed demonstration 
projects under section 1 1 15: and (3) the 
procedures we ordinarily will follow In 
reviewing demonstration proposals. We 
are committed to a thorough and 
expeditious review of State requests to 
conduct such demonstrations. 

U. Pending Proposal Received From 
Florida 

Project r/C/e.' Florida — Family 
Transition Program (Amendments). 

Description: Would expand the 
Family Transition Program 
demonstration, currently operating In 
two counties, to six additional counties. 
The demonstration limits, with some 
exceptions. AFDC beneRts to 24 months 
in any 60-month period followed by 
participation in transitional 
employment. For families subject to the 
time limit, it replaces current S90 and 
530 and one-third disregards with a 
single, non-time-llmited disregard of 
$Z()0 plus one-half of the remainder: 
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BACKGROUND AND OVERVIEW 
SECTION I 


I. INTRODUCTION 


State Medicaid waivers and demonstrations present valuable opportunities to both Suites 
and Federal policy makers to refine and test innovative polices and approadies that 
improve access to, and quality of care for. vulnerable Medicaid popuMons, and to more 
effectively manage the costs of providing that care. One of the vehicles for States to test 
new approaches to health care Is to obtain approval for Section 1115 demonstrations from 
the Secretary of the Department of Health and Human Services. These projects allow 
waivers which permit States flexibility from the Federal Medicaid statutory and regulatory 
requirements that cannot be altered through the Medicaid State plan amendment process. 

The purpose of this guide is to assist States in the preparation of Section 1115 health care 
refonn demonstration proposals. Included within this document is information about State 
options for waivers from federal requirements, commitments made by President Clinton 
conceming.waivers. background on Section 1115 demonstration authority, and discussion 
of which requirements can and cannot be waived. Aiso discussed is the demonstration 
process itself and specific Issues which should be addressed in a proposal. Since each 
demonstration is different, the guide is not completely comprehensive. Conversely, not all 
issues presented in the guide will apply to all proposals. This guide has been Jointly 
prepared by the Ofli(» of Research and Demonstrations, the Medicaid Bureau, the Office of 
Managed Care, and the Regional Offices. 
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It. STATE FLEXIBIUTY OVERVIEW 


Two types of Medicaid waivers exist: Section 1916 program waivers and Section 
1115 research and demonstration waivers. These waivers allow flexibility from 
certain requirements of Title XIX of the Social Security Act 

A. PROGRAM WAIVERS 

1 . Secti on 19 1 gftXPts^jtam Waters - 

1915<b) waivers allow States significant waiver authority although not as expansive 
as the Section 1115 waivers . States are permitted to waive almost all of the 1902 
provisions Including Statewideness, comparability of services, and freedom of choice. 
These waivers are limited In that they apply to Medicaid services furnished to 
Medicaid beneficiaries. For example, program waivers do ool allow States to: 

• cover traditionally non-Medicaid populations, 

• modify the Medicaid benefit package, 

• waive Section 1903{m) health maintenance organization (HMO) provisions, such 
as enrollment composition and disenroliment on demand. 

• restrict access to femily planning providers. 

Section 1915(b) waivers do not carry the evaluation requirements necessary for 
§1115 waivers. 

2. Setdion 1S1S(c). HcogjauLW^xeis • 

191 5(c} waivers allow waiver of federal requirements to provide a broad array of 
home and community based services not otherwise covered under the Medicaid 
program as an alternative to institutionalization. This provision is also limited in 
scope, authorizing waiver of Statewideness, comparability, and certain community 
income and resource rules. 

3. Section 191 S(d) Progr a m VWIver s - 

SecUon 1915(d) waiversaliow waivers of federal requirements to provide home and 
community based services specifically targeted to ttie elderly as an alternative to 
instihitionalization. This provision authbrizes only limited waiver authority, similar to 
that allowed for under Section 1915(c) waivers. 


2 
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B. RESEARCH AND DEMONSTRATION PROJECTS 

1 . Flexibility. under IJLlSJResearctLaDd. DemeostratiaoBrojects 

Flexibility under Section 1 1 1 5 is sufficiently broad to allow States to test substantially 
new ideas of policy merit. In return for greater flexibility, States commit to a policy 
experiment that can be evaluated. 

Section 1115 projects, sometimes called "research" or "demonstration" projects, have 
been used by States to enact a broad variety of initiatives. Approved demonstration 
initiatives range from projects that test providing special sen/lces to special 
populations, to projects that test some major restructuring of the Medicaid program 
and facilitate the State's goal for health care reforni. Section 1115 demonstration 
authority is also used for welfare reform projects. 

Unlike Section 1915(b) waiver programs, typically a project initiated under Section 
1 1 15 should demonstrate something that has not been tried or proposed on a 
widespread basis. The terms “experiment," "pilor, and "demonstration", all suggest 
that specific research or demonstration findings will be drawn from the project resuHs. 
Also unlike Section 1915(b), which clearly contemplates and provides for waiver 
programs that continue indefinitely if successful, projects under Section 1115 should, 
at some point, reach a conclusion. Thus, States and health care providers potentially 
affected by Section 1115 demonstration projects should be aware that Section 1115 
cannot be used to “permanently" waive or exempt States from statutory requirements 
deemed undesirable. 

2. Common Charac teristics of Section 11 I S Statewid e Health Care R gfrirm 
Demoostiatians 

Generally, proposals for Statewide reform have several common factors; 

• The State wants to expand its use of managed care-this has included Federally or 
state qualified HMOs, partially capitated systems, primary care case managers, or 
other variations. 

• Savings are expected to be achieved as one of the outcomes of increased use of 
managed care. 

• This savings (plus savings from other actions) is used to finance coverage to 
individuals previously ineligible for Medicaid. 

• The demonstration Is expected to be budget neutral over life of the project 
(generally 5 years). 


3 
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III. PRESIDENT CLINTON'S PROMISE TO GOVERNORS 

As part of discussions with the nation's Governors in August, 1993, President Clinton has 
made several commitments that address Medicaid Section 1115 Statewide Health Care 
Refonn demonstration projects, including flexibility and expedience in the following areas: 

A. POLICY OPTIONS 

A Wide range of policy experiments will be considered. Although States are encouraged 
to test models consistent with Administration policy goals, other models will be seriously 
and fairly considered. 


B. REPLICATION 

Projects to test the same or related policy innovations can be approved In more than one 
State, where merited. 


C. SCALE 

Demonstration projects can range in scale from sub-State projects, to State-wide, to 
multi-state. 


D. DURATION 

Projecte will be of sufficient duration to give new policy approaches a fair test. Generally, 
the duration of projects approval should be congnientwith the magnitude and complexity 
of the project. 


E. PROCESS 

Requests for demonstration projects will be treated expeditiously. 


F. STATUTORY CHANGE 

When a demonstration has shown to be successful, active collaboration will occur 
between the Federal Government and States to woiX towards appropriate statutory 
changes reflecting lessons learned from the demonstration. 


4 
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IV. AUTHORITY FOR MEDICAID WAIVERS 


A. SECTION 111S(a)(1) 

Section 111 S(a)(1 ) of the Social Security Act authorizes the Secretary to waive 
compliance with any of the requirements of Section 1902 of the Social Security Act, which 
delineates State M^icaid Plan requirements, to the extent and for the period necessary 
to carry out the demonstration project. It is also possible to waive some other provisions 
of Title XIX because they are Incorporated through Section 1902. This "demonstration 
waiver authority" in Section 1115 applies only to the requirements found in. or 
Incorporated under. Section 1902 of the Act. 

B. SECTION 1115(a)(2) 

Section 111 5(a)(2) of the Social Security Act authorizes the Secretary "to the extent and 
for the period [she] prescribe[sl," to "regard as expenditures under the (Medicaid] State 
plan costs of [the demonstration] project which would not otherwise be Included as 
[federally-matchable] expenditures under Section 1903." This authority has been 
interpreted by the Secretary to permit Federal financial participation (FFP) to be provided 
for expenditures for both services and individuals that would not otherwise be coveted by 
Medicaid, and expenditures for which FFP would otherwise be denied based upon a 
limitation or condition imposed on FFP in Section 1903 of the Act. 

This authority Is used to provide expanded eligibility or additional services to individuals. 
For example, it allows States to test income against standards greater then those 
generally permitted under the Medicaid statute. In addition, it is frequently used to permit 
FFP for services provided by health maintenance organizations (HMOs) participating in 
demonstration projects which do not meet certain requirements in Section 1903(m). One 
such requirement Is that a risk contract have a total enrollment that is less than 75 
percent Medicaid or Medicare eligible. (Although this requirement may be waived, other 
protective criteria will be substituted). Another Is the requirement that enrollees be 
pemiitted to dlsenroll without cause, at any time, or (In the case of some HMOs in States 
that provide for this option) no more than twice a year. 
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EXAMPLES OF i^QUIREMENTS THAT CAN BE ALTERED 


1 . Statewl{ig UniformHy • Permitiins variations in the program in different areas of the 
State. 

2. Cflmparability .Requltement5 - Allowing different benefits to be provided to one group 
and not another and/or different eiigibility methods and standards for some 
beneficiaries and not others. 

3. Eligibility - Permitting States to revise Medicaid el^ibliity standards and criteria. 

4. EnatidBLCIlpice/Freedoin olChoics • Allowing restriction of beneficiaries' freedom of 
provider choice and requiring enrollment in managed care systems. 

5. Managed. Cam Otaaglzatiflas - Permittii^ beneficiaries to rec»ve services through 
attemattve deUvety systems that otherwise would not meet existing State and Federal 
^uftemen^. Under Section 1 1 15, States may contract with HMOs that have 
Medicare and Medicaid enrollments In excess of 75 percent (although other 
protective quality assurance related criteria will be Imposed), and may limit Medicaid 
beneficiary disenrollments from HMOs to an annual "open season." 

6. Beimhursement ^ Allowing reasonable alterations in Medicaid payment requirements. 

7. Etaedo m of Choice of Family Planning S arymes PmuMare . aiinwinj .qtatee lima 
individuais to receiving fomily planning services from providers vwthin their managed 
care plans or systems. 
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V. LIMITS ON THE SECRETARY'S WAIVER AUTHORITY 

Atthougl) Section 1 1IS authority Is very broad, certain statutory and polity restricrions exist 
for State demonstrations: 

A. STATUTORY WESTRIcnOMS 

1 . Setvtes for Preg nant Wom en and Childnm - The Secretary's Section 1115 waiver 
author% is specifically limited by Section 1802{lX4)tA) whidi requires States with 
Section 11T5 waivers to provide medical assistance to pregnant women arKi children 
less than 19 years of age, as described In Section 1 902(aK10KAKi), as If the State 
had in effect a plan approved under Title XIX. 

2. Qa« .BfihateBwistona • Section 1902(a)(54) requires that a State provide medical 
assistance for covered outpatient dnigs in accordance vrith Section 1927, whlrfii also 
confoins the drug rebate program provisions. Since the drug rebate provisions are 
imposed on drug manufacturers, and not on the State, this provision cannot be 
waived through a waiver of Section 1902(a)(54). Only those, drug rebate provisions 
of Section 1 927 wfoich apply directly to the ^ate may be waived, nrX those whidt 
apply to drug manufacturers. With or without an 1 1 1 5 waiver. Section 1 927Q) 
excludes drugs dispensed by HMOs from the requirements of the drug rebate 
program. 

3. Capain:nsnfeand.QttifiiLCost Shatiag • Section 1916 of the Act authorizes foe 
Imposition of deductibles, copayments, and other cost sharing on Medicaid 
beneficiaries, in certain circumstances. Section I9l6(e}{2}(0}, however, specifically 
prohibits the imposition of copayments on categorically eligible persons enrolled in 
HMOs. The Secretary's authority to waive the provisions of Sedion 1916 is limited. 
Section 1916(f) which requires that waivers of Section 1916 must be no more than 
two years in duration and that partidpation of benefidarias must be voluntary. Such 
restrictions make it impractical to waive Section 1916 to enable states to impose 
copayments on Medicaid eligible Individuats. However, in certain limited 
drcumstances under waiver authority, copayments and other cost sharing may be 
imposed on the medically needy and on.IndMduals who ate newly coveted. 


Copayment restrictions prohibit imposmg copayments on Medicaid ei^lble HMO 
enrdlees for foe unauthorized, non.emergen^ use of emegent^ rcKm services. 
However, at least one State has defined non^emergency services provided in an 
emergency room as non<ovared services and has proposed billing Medicaid 
eilgibles for these nonroovered services. Although this is permisdble, foe State 
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must address several concerns before implementing such a policy (e.g., assure 
that the emergency room will perform the screening and assessment and that 
billing is appropriate, assure that emergency rooms direct individuals to 
appropriate treatment sources, monitor inappropriate use of emergency room 
settings, monitor primary care furnished during off hours, provide clear notification 
to beneficiaries of covered and nan-covered services and that non-payment for 
services will not affect Medicaid eligibility.) 

4. S pouiial Impoverish ment Provisions - Section 1924(a)(4)(A) prohibits the Secretary 
from waiving spousal impoverishment provisions for institutionalized Individuals. 

5. )a& 2 ikJ[cacisjti 0 LQ - Section 1925(c) prohibits waiving work transition provisions 
extending Medicaid eligibility for certain individuals who lose their eligibility for 
Medicaid through their toss of eligibility for Aid to Families with Dependent Children. 


t - Section 1905(p) requires States to provide coverage 
to these groups of individuals regardless of a Section 1115 waiver. 


7. F MAP Rates - While the 1 1 1 5 waiver authority provides great flexibility In new 
expenditures that can be matched, the rate at which the Federal government 
matches States expenditures cannot be waived. 


B. POLICY RESTRICTIONS 

1. Reduced Quality of Care • Programs or policies which inappropriately reduce access, 
benefits, or othenvise reduce quality of care will not be approved. Further, HCFA 
requires that State managed care programs enhance access to quality services. 

2. Budg.el Neutrality • While a wide range of models may be tested, the demonstrations 
must be budget neutral. That is, they cannot be expected to cost the Federal 
government more than the States' Medicaid plans would cost without waivers. 

safeguards against unnecessary utilization of services as well as ensuring that 
payments are sufficient to enlist enough providers to make services as available as 
they are to the general population. Such safeguards must be maintained under 1115 
waiver programs. 

4. Quality Improvement - States are expected to enhance quality improvement plans 
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and processes (e.g., eligibility qu/dity control, external ntedical review requirement, 
encounter data requirements). 

7. Borers Amendme nt - States are expected to meet file requirements of the Boren 
amendment in fee-for-senrice situations. These provisions do not apply to managed 
care settings. 

8. CanttactPravisions - Other than the possible waiver of Sections 1 903(m)(2)(A)(ii) 
(T5/2S requirements) under certain circumstances, and Section 1903{m){2)(A)(vl) 
(disenroiiment on demand), generally, all existing requirements for risk 
comprehensive contractors must be maintained. For example, requirements found in 
Section 1 903(m)(2)(A) of the Act regarding prior approval of a risk comprehensive 
contract between a State and a managed care organization, where the expenditures 
under that contract are expected to exceed $100,000 must be maintained. 

For an approved demonstration, all other requirements of the Medicaid program 
expressed in law, regulation, and policy statements, not waived under the terms 
and conditions and award letter of the demonstration agreement, remain in effect 


C, OTHER STATUTORY REQUIREMENTS 

A State may be interested in obtaining waivers from other statutory requirements such as 

those for Medicare and the Employee Retirement Income Security Act (ERISA). 

However, there are also limits on waivers that may be authorized for those statutes. 

1. EBISA - ERtSA preempts a State's attempts to regulate self-insured health plans. 
There is no authority in Section 1 1 1 5 or elsewhere to waive the ERISA provisions 
which affect self-insured employers. Therefore, States are prevented ffom regulating 
self-insured health plans as part of a demonstration project (ERISA is administered 
by the Department of Labor.) 

2. Usdicais-ExistingMedicarewaiverauthorltylsveiylimited. In the past, waivers 
have not been granted for projects Intending to restrict Medicare beneficiaries’ 
provider choice, restrict beneficiaries' rights to disenroll from a health plan on a 
monthly basis, reduce Medicare benefits, or Increase beneficiary cost sharing. 
However, some Section 1115 demonstrations have received authority to allow the 
Medicaid program to impose restrictions on dually enable Medicaid/Medicare 
beneficiartes as a condrtion of Medicaid payment of coinsurance and deductibles. 

VI. STAGES IN THE REVIEW PROCESS 


9 



104 


WORKING DRAFT mmi 


Demonstration waiver projects generally evolve through 4 phases; 

• Conceptual development (pre-proposal) 

• Proposal submission and waiver decision 

• Post approval/pve-operattonal development 

• Operational Implementation and evaluation 


A. CONCEPT DEVELOPMENT 

States are encouraged, but not required, to discuss potential demonstration project 
concepts with HCFA early in the process. The State may Initiate this conteot vmlh the 
Regional Office, the Office of Research and Demonstrations, the Medicaid Bureau, and/or 
the Office of Managed Care. These components work as a team throughout the waiver 
process. During this stage, HCFA can provide guidance to States on the process and 
requirements for submhUng demonstration proposals, input on the overall policy 
relevance of the proposed project, and insights on experiences in other Stetes. HCFA 
can also help tden% necessary Section 1115 waivers and begin assessing local program 
experiences relevant to the proposal to expedite the review process. 

£UBL«lhlQIJC.E 

In order to assure that people and providers who may be affected by a demonstration 
project have the opportunity to provide input Into the decision-making process, States 
must encourage public feedback before subrffitting a proposal to the Department of 
Health and Human Services. States are required to follow one or more of the following 
processes prior to submitting a proposal. 

1 . At any time before submission of the Section 1115 waiver proposal, a State may 
provide the Department with a written description of the intended method of receiving 
public feedback regarding the proposal. The Department will respond within 15 days 
after receipt of the description. 


Acceptable prmtesses include the following; 
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■ hold one or more public hearings to describe and circulate copies of the 
proposal, as well as to invite public feedback, 

• establish a commission or similar entity to develop the proposal, whose 
meetings are open to the public, 

• include the outline of the proposal in State legislation enacting the 
demonstration project, prior to submitting the demonstration proposal, 

• provide formal notice and comment In accordance with the State's 
administrative procedure act at least 30 days before submitting the proposal 

• post information regarding the demonstration proposal in newspapers of 
general circulation, including a means for interested 

persons to acquire a copy of the working proposal as 
well as a period of at least 30 days for public comment and, 

■ include other similar processes for public input which allow interested persons 
to review and comment on the contents of the proposal. 

B. PROPOSAL REVIEW AND DECISION 

The State should submit 25 copies of the waiver proposal to the Office of Research and 
Demonstrations, 2306 Oak Meadows Building, 6327 Security Boulevard, Baltimore, 
Maryland 21207 and 12 copies to their Regional Office. At this time a project officer from 
the Office of Research and Demonstrations will be assigned as the primary contact for 
State officials. Upon receipt of a formal proposal, all appropriate Federal components 
review the submittal and develop a list of questions, comments, and issues related to the 
proposal. 

Within a month or so of receipt of the proposal, HCFA notifies the State in writing of 
potential problem areas and begins a dialogue with the State to determine if additional 
documentation is necessary and develop alternatives. Detailed questions are forwarded 
to the State for clarification approximately 60 days from proposal submittal. Throughout 
this process, federal staff and State representatives continue discussing any remaining 
issues. 

Upon resolution of issues, in the case of an approval, an award letter is sent to the State 
including specific Terms and Conditions of the demonstration project under which waivers 
are granted. Terms and Conditions provide the agreements made with the State and 
overall framework under which the demonstration project will proceed. They include 
information regarding operational tasks necessary prior to and after Implementation, 
financing agreements, deliverables, reporting responsibilities, etc. They are critical to the 
following stages of the project. 

C. POST-AWARO/PRE-OPERATIONAL DEVELOPMENT 
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During the post-award/pre-operational development stage. HCFA validates State 
assurances that pre-implementation Terms and Conditions are met and assesses the 
State's operational readiness for project implementation. Based on criteria in the Terms 
and Conditions, Stales may need to obtain approval of sequential steps as they proceed 
with implementation. Pre-implementation tasks are critical to successful implementation of 
the demonstration. States must be prepared to allow sufficient time to complete tasks 
before program implementation. States should also realize that they must devote major 
eSbrts to this phase of the project since these major demonstrations affect almost all 
aspects of the program. HCPA is available to work with the State to provide technical 
assistance and resolve any major issues affecting implementation as they arise. 


D. OPERATIONAL IMPLEMENTATION AND EVALUATION 


During the final stage, the State implements and manages the operations of the project in 
accordance with the Terms and Conditions and the award letter of approval. HCFA 
provides operational assistance, oversight and enforcement, reviews modifktetions to the 
Terms and Conditions, and assesses cost neutrality. Although these projects are 
generally approved to operate for a S-year period, each State must submit an annual 
request for continuation of the demonstration. At this time, terms and conditions may be 
modified at the Impetus of the State or HCFA. 

HCFA maintains the responsibility to evaluate the project. The evaluation will include 
State specific and cross-State analyses of demonstration impacts on utilization, insurance 
coverage, public and private expenditures, quality, access, and satisfaction. The effect of 
the demonstration on many groups of beneficiaries, e^cialiy vulnerable sub-populations 
will be analyzed. To accomplish these tasks, the evaluators will conduct site visits, 
including inten/iews with State staff, providers, advocacy group leaders, employers and 
beneficiaries, in addition, the evaluators will conduct surveys with participants and non- 
group members. States are required to have staff available for discussions, etc. as 
appropriate. 
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THE PROPOSAL 
SECTION 11 


I. INTRODUCTION 

A Section 1115 demonstration proposal application should justily the request by conveying 
what the State wishes to accomplish, and how the demonstration will alter the State's 
current Medicaid program. Public notice procedures should be described. Waivers being 
requested should be identified and Justification specific. At a minimum, the application 
should provide details in the foilowing broad subject areas: program administration, 
eligibili^. benefit package, delivery network, access standards, quafify assurance, finandal 
issues, system support, implementation, reporting, and program evaluation. 


II. FORMAT AND CONTENT 

The following is a general description of minimum information that should be provided in a 
proposal which is asked of States and which should be addressed wHhln the proposal. This 
information presented in this guide is only in a suggested format for Statewide health care 
relonn demonstration proposals. States are not required to use this format. The followitrg 
Issues that should be addressed in each section are described. 


A. EXECUTIVE SUMMARY 

The State should provide an overview of the demonstration projects including 
infonnatlon on program administration. eliglbil%. benefit package, delivery network, 
access standards, quality assurance, financial issues, system support, 
implementation, reporting, and program evaluation. Program nuances should also be 
highlighted within the "Executive Summary." 

B. PUBLIC NOTICE 

The State must include in the demonstration proposal a brief description of the piiillc 
notice process followed in implementing the procedure originally submitted to the 
Department. If the process has not been followed, the Department may consider the 
application incomplete. The Department wilt review the process within 15 days. 
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States wiOi Inadequate processes of public notice may remedy the situation by 
posting a notice in the newspaper of widest circulation in each city with a population 
of 100,000 or more (or in the newspaper of widest circulation in the State if there Is 
no city with a population of 100,000). The notice must describe the major elements 
of the proposed demonstration and any changes in beneOts, payment, eilgibitity, 
responsibilities, or provider selection requested in the proposal. In addition, the 
notice must indicate how persons may obtain copies of the proposal and that written 
comments will be accepted by the State for a period of thirty days. In this instance, 
the State should respond to requests for copies of the proposal within seven days, as 
well as maintain a record of all comments received through this process. 

C. THE ENVIRONMENT 

A description of the current system, and Information pertaining to the forces in the 
State that will impact the implementatton of the proposed waiver demonstration 
should be detailed in the "Environment" section. At a minimum, Uiis should include 
an overview of die current system, previous experience vwth State waivers, status of 
any necessary legislation, public input and overall State budgetary considerations. 

1. DiffiDdeviaiLClunfintSystOT 

• How is care currently being delivered to Medicaid beneficiaries? 

• VMiat experience does the State have with the proposed delivery model? 

• What facOonsjs) are spearheading the waiver request? 

• What is the public perception of the current system? 

• Are there problems with access, quality, cost fraud, etc.? If so, what will prevent 
repetition under the proposed program? 

• Are there additional health reform initiatives being undertaken outside of the 
waiver? 

2. ExpfitjleDGe.witb..StaleJfi/ai^ • 

• If the State is currently operating under waiver authority, provide a brief overview 
of the waiver and experience realized under the waiver. For example, experience 
wnth implementation, systems, cost savings, access, quality, reporting, arid 
beneficiary satisfaction should be noted. Further, specify under the proposed 
program if the waiver will continue, cease, or roll into the new program. 

3. Legislatffin- 

• Does the waiver proposal require legisiaUve action by tiie State? Ifso. vrriiatisthe 
likelihood of receiving the legislative authority and the timeframe? 
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4. lapuLEmmJBuhlic^eai^es^yQcates - 

• Has the State s^iclted and obtained input from public interest groups? If so, in 
what manner? 

• Is there broad support of the demonstration? If there is, provide tangibie evidence 
of this support suc^ as letters. 

• Are there concerns about the demonstration? 

5. StedeJitulget ■ 

• What is the financiai outlook of the cunent Medicaid program? 

• Can the State sustain adequate financing for the life of the waiver? 

D. PROGRAM ADMINISTRATION 

The organizational components in the State responsible for implementing and managing 
the demonstration should clearly be identified in the "Program Administration" section of 
the proposal. The State should supply evidence to support the belief that there is 
adequate capacity within the designated organizational structure to appropriately 
administer and monitor the demonstration. Any subcontracting agreements for 
administrative or monitoring services should be documented and should also identify 
whether, and why States intend to use sole source contracting for any aspect of Ks 
program. 

1. Organiration StnintiifB - 

• Information such as the number of positions, titles, training level, and employment 
status (dedicated full-time or part-time) should be provided for each program 
component of the demonstration. (It Is often helpfol if organizational charts are 
provided as an attachment in addition to a narrative description.) 

• Describe how agencies wnth shared responsibilities virill interact (e.g.. How will the 
State Medicaid Agency and Insurance Commissioner share responsibility for fiscal 
soundness of plans? How will the Medicaid agency work with the education and 
health agencies to meet EPSDT requirements for special needs children?) 

• If the demonstration involves subcontracting of any administrative or monitoring 
functions, information should be provided on the process for selection, method of 
payment, responsibilities of subcontractor, and structure that will be in place to 
ensure that the subcontractor is futffliing their obligations. 
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E. ELIGIBILITY 

Within the "Eligibility" section, there should be a clear explanation of who win be eligible to 
receive services uixjer the waiver. In addition, infomtab'on should be provided on tt«e 
Impact the demonstration will have on current Medicaid el^ibles, d^ibltity determination, 
and how the eligibility process will be administered. 

1. EligihilityJHatsgoties - 

• Cutffint£Jigihte: Clearly identify each category, and the number of beneficiaries 
who are currently receiving care under the State program and who wl continue to 
receive care under the demonstration. Project the number of eligibles for the 
duration of the demonstration (five years) on a Federal fiscal year basis. Provide 
an er^lanation. and documentation, that supports the growth rate projection. 

• EJOiars^dPopuiatiao; identify the categories, and number of individuals wdiowi 
be eligible to receive benefits under the proposed demonstration but are not 
currently eligible. Project the number of eligibles for the duration of the 
demonstration (five years) on a Federal fiscal year basis. Provide an explanation, 
and documentation, that supports the growth rate projection. 

• Fxcluded Indiv iduals: Identify any categories and numbers of individuals who are 
currently eligible for benefits, but will not be eligible under the proposed 
demonstration. If there are individuals excluded from the demonstration, explain 
whether or not they will continue to receive care under the current State plan, and 
why. Project the number of eligibles for the duration of the demonstration (five 
years) on a Federal fiscal year basis. Provide an explanation, and documentation, 
that supports the growth rate projection. 

2. Eligibility Criteria • 

• Will new eligibility policies be utili 2 ed in the proposed demonstration? If so. what 
are they and how do they differ from the current policies? 

e Will there be presumptive eligibility determinations? 

• VWII there be retroactive efigibilify determinations? 

• How will the State differentiate traditional Medicaid eligibles from waiver eligibles? 

• What eligibility groups included under the current plan will be included 

^from the determinations? 


3. Admin istration • 

e Who, or what agency, win be responsible for determining eligibility? 

• How will individuals apply for eligibility? 

• Will there be a limit on the total number of Individuals eligible for the 
demonstration^ 
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F. BENEFITS The "Benefits" section should contain information concerning the 
services that will be covered under the proposed demonstration, 
differences between current and proposed service packages, and how 
beneficiaries will receive services not covered under the waiver. 

1. Benefit Package - 

• CovBiBd. Services: Clearly define the services that will be covered under the 
demonstration. 

• CacffiiOut Senricea: Clearly identify services that will be carved-out of the benefit 
design and the Justification for the exclusion. Explain the coordination of covered 
and carved-out services. 

• Will the full range of EPSDT services be covered under the waiver? How will 
EPSDT services not provided through the managed care organization be 
delivered? Describe how the State will identify and report the numbers of EPSDT 
screens performed on enrollees of managed care plans. 

• If the benefit package is less then the cun’ent system, provide information on the 
difference, and vi/hether or not the beneficiary can continue to obtain the additional 
services under the existing State program. 

• Will there be different benefit packages available for eligibles to chose from? If so. 
explain In detail the difference and the justification for the difference. 

Are there differences In out-of-pocket costs? 

• Explain how changes to the "core Medicaid program" as reflected in the Section 

1115 waiver proposal will impact the State's HCBS waivers. 

a Co-payments: If the proposed program includes copayments, provide detail 

as to what the amount will be, how they were determined, who will be charged, 
and the circumstances for imposing a charge. 

• Clearly define 


2. Special Populatinna - 

• Special attention should be paid to providing information on how services required 
by special populations will be provided such as: femily planning, mental health, 
long-term care, transportation, hospice and pregnancy-related services. 

• The proposal should also address how continuity of care will be assured for 
individuals currently receiving care. 

G. DELIVERY NETWORK 

Wrthin the "Delivery Network" section, there should be detailed Information pertaining to 
the proposed delivery network. It is advisable to Include specific information pertinent to; 
the proposed means of delivering care, the number of primary care physicians and other 
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providers (e.g.. nurse practlHoners) and specialty physicians wrtio will be participating, the 

role of essential community providers (Federally Qualified Health Centers and Rural 

Health Clinics), solvency requirements, and contracting and payment policies. 

1. Nlqdfi.fQi-DelbteriDg.Caie- 

• What type(s) of delivery system(s)wili be employed (e.g. fee-for-service, managed 
care?) 

• What incentivas will be in place for participation? 

• Are Oiere differ^t provisions for delivering care to spedai populations? 

• Will case managers be used in the delivery system? 

• How will certified nurse midwifes and certified family and pediatric nurse 
practitioners be utilized? 

• What types of school-based health practitioners will be providing care under the 
proposed program, and in what capacity? 

• Will some services be provided outside capitated plans? How »nll this be 
coordinated? (e.g., EPSDT services, family planning, mental health services). 

2. EssentW Pfflvidflcs - 

• How will essential providers be Included under the proposed program? 

• How will reimbursement to essential providers differ from that of other providers? 

• How will transition occur if a member is currently receiving care from an essential 
provider that does not participate in the new program? 

3. Sobteocy-Bequireinents - 

• Explain in detail the solvency requirements for participating health plans. 

• Are there different requirements for different delivety models? 

• What are the contingency plans for beneficiaries and providers in the event that a 
health plan fails? 

4. Cpntracling\PaymeDt Pollcifla - 

• What requirements will be in place for participants and how will assurances be 
made that the requirements are being complied with? 

• Will all Interested plans^roviders be able to participate in the program? if not. how 
will participants be selected? 

• What Indicators ate there that sufficient numbers of managed care plans (if 
appropriate) and providers will participate in this program? 

• Will school-based health clinics be integrated with managed care plans? If 
so,how7 

• How will interested parties be accepted Into the program after the program has 
been imptemented? 
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• If the demonstraHon will involve capitation or a reduced fee scheduto, how are die 
upper payment limits determined, or how will the rat# of reimbursement be 
determined? 

• What will occur if a plan or provider agrees to participate in the program and then 
finds that the ompensafion Is too low? 

• Will there be consistent reimbursement rates for all delivery modes or separate 
rates? If separate, what factors will be considered in determining the applicable 
fate? 

• How will subcontractors be reimbursed and what measures are in place to ensure 
that the reimbursement rate adequately compensates the provider of care? 

• What fcictors are In place to avoid duplicate payments? 

• What types of cost data will the State require from providers? How often? 

• Will the State monitor contractual arrangements between plans and providers (i,e., 
ensure adequacy and timeliness of payments and service delivery}. 

H. ACCESS 

VWhki the "Access" section of the proposal, the State must provide evidence that there is 
sufficient access to care for beneficiaries. In addition, the State should show that there 
will be adequate outreach, enrollment and marketing acthnties to ensure drat 
beneficiaries receive information in an acceptable manner and in a manner that facilitates 
an understanding of their entitlements and how to access care. Specific areas that 
should be addressed include: capacity standards, emergency policies, marketing, and 
outreach/enrollment 

1. CapaoSy- 

• What will be the ratio of Medicaid beneficiaries to pranary care providers under the 
proposed program? What will be the ratio of total patient base to provider ratio? 
How was this determined? How will this be enforced? How does this compare to 
the ratio In the existing Medicaid program? How vnll you define tulMime equivalent 
providers? 

• What are the standards for timefdistance to reach providers, waiting time to obtaki 
an appointment, and waiting time at the provider sHe, and h^ will they be 
enforced? 

• WSret accommodations are made for populations that may need special assistance 
(e.g., non-English speaking populations, handicapped persons, nfigrants, 
individuals with AIDS/HIV). 

• tAfilt provider networks be in place to guarantee access across the State? 
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2. EnufiEBsn/QLEoiicy- 

• What is the policy for emergencies during normal business hours? 

• What after-hour emergency standards are in place, and how will they be 
monitored? 

• Describe your ”out of service" area polity. 

• Vifiiat is the policy if a beneficiary receives emergency care from someone other 
than their primary care provWer? 

• Describe your 24 hour/seven day a week access policy. 

3. Mactetiog- 

• What type of marketing activities will be permissible, where will marketing occur, 
when will it occur, and who Is permitted to conduct marketing activities? 

• Will the State provide all marketing services, or will these activities be contracted 
out in any way? 

• Describe the safeguards to assure that marketing is accurate and not misleading, 
(e.g., state approval for all marketing materials used by the HMOs, and approval 
for contract sanctions for inappropriate marketing). 

4. Quttjeach/Enrollment - 

• How are beneficiaries going to be made aware of their entitlements and 
responsibilities under the proposed program? 

• Are the marketing and enrollment materials written in languages, and at an 
educational level appropriate to the population being served? 

• Who has responsibility for outreach and enrollment in health plans, and how will 
this entity be compensated? 

• What restrictions are placed on beneficiary incentives to enroll? 

• How Is the effective date of enrollment determined, and how is this communicated 
to the beneficiary and provider of care? 

• If site/provider selection is part of the proposed program, what Is the policy if an 
individual does not choose a site and/or primary provider of care? 

• If site/provider selection is required, how often and under what circumstances can 
a beneficiary change their selection? 

• What is the disenroilment policy and process? 

• How will providers be notified of disenrollments and beneficiaries? 


I. QUALITY 

VWhin the "Quality" section, clearly define the quality standards that will be imposed on all 
participants (plans, providers, essential community care providers, etc.), as well as how 
the monitoring for quality in both the administration of the program and provision of care 
will occur. 
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1. FligibilB y - 

• Will there be a Medicaid Eligibility Quality Control program for both waiver and 
non-waiver participants? If so, will it meet the requirements of Section 1 903(u) or 
Is the State proposing an alternative program? 

• What is the process for assuring that Individuals are not inappropriately denied 
care or terminated from the program? 

2. Ssuk^- 

• How will assurances be made that quality care is being provided? 

• Will 100 percent encounter level data be required? If so, how often? What data 
elements will be collected and for what range of services? 

• What are the qualification requirements for providers of care in the demonstration? 

• Will the State require health plans to credential and re-credential providers? If so, 
what are these credentialing standards? 

• Will there be professional review of medical practices, and if so, how will it be 
accomplished? 

• What dinical outcome standards will be measured and how will they be 
monitored? 

• How do these clinical outcome measures compare to those currently being 
measured under the current State plan? 

• Will there be a grievance procedure that includes appeals to plans and the State 
agency? If so, how will this process be monitored and coordinated? 

What types of reports will the Stale require for monitoring and how often? 


J. FINANCE 

In general, the purpose of the "Finance" section is to convey the cost of the proposed 
demonstration. Demonstrations must be budget neutral - cost no more than the 
current program. Budget neutrality is typically conveyed by comparing the Federal 
cost under the demonstration to what would have been the Federal cost if there vvere 
no demonstration. This requires establishing a base year for costs, and trending or 
projecting to estimate how much costs would have increased. When determining and 
repotting costs, there are general guidelines that should be followed. A summary of 
these guidelines follows, as well as additional components that should be included in 
the "Finance” section. 


1. GeDgraLBules 

• States should incorporate their most recent available, applicable and relevant 
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data into historical tables wd prelections. 

• States should provide all annual expenditure and enrollment infomaflon on a 
Federal fiscal year (FFY) basis. States may also protride additional tables 
based on State fiscal years (SFY), but may not substitute SFY tables for the 
required FFY tables. 

• Stetes must compute expenditure totals on a date of payment basis, 
comparable to the expenditure totals and categories reported on the HCFA- 
64, Totals must match line 11 on the HCFA-64. States may provide 
additional tables on a date of service (or other) basis, but may not substitute 
these tables for those computed on a date of payment basis. 

• Expenditure totals should represent total Medicaid program expendilures (i.e., 
"total computable"), broken into the State and Federal shares. Budget 
neutrality will be determined by the Federal share. 

• Program enrollment should be expressed in terms of total enrollee/months, or 
average monthly enrollment. 

• Copies of all statistical tables must be furnished on diskette, using Lotus 123 
(version 2.01 or earlier) files, or a format readily Imported into Lotus 123. 

• Disproportionate Share Hospital (OSH) projections must be consistent writti 
P.L 102-234 and the Omnibus Reconciliation Act (OBRA) of 1993. The State 
must adjust its DSH projections to conform with current law if ite DSH program 
will be affected by these statutes. 

• VIrithout waiver projections should include only program components that are 
already included in the State Plan. Provider taxes will be handled on a case 
by case basis. 

• States shouid consult with HCFA while they are developing their financial data 
to assure that submission of necessary data is in a format that is 
understandable to the reviewers. 

2. Spiaratifi.Vyatksheete..8flquiced 


• Historica l I nfomnation - States must provide three categories of historical data: (a) 
Medicaid medical service expenditures and enrollment, (b) disproportionate share 
(DSH) payments, and (c) administrative expenses. This information must be 
provided for the most recent Federal fisbal year for which complete data are 
available, and the five preceding years. 

a. ttedkaJfLpiogtBm expenditures. States should provide total Medkreid nredical 
service expenditures, along with corresponding enrollment totals. Disproportionate 
Share Hospital (DSH) payments should not be included in these expenditures. 
States should provide the following break downs; 
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1 . by basis of eligibility; up to eleven (1 1 ) unduplicated categories are 
required, depending upon the scope of the waiver proposal; 


AFOC cash beneficiaries 
SSI - aged (all those who are age 65 or over) 

SSI - blind/disabled (age 64 or less) 

Medically Needy 

AFDC related non-cash recipients 
QMS, SLMB, and other non-cash recipients 

£ihildisD4ag&2a,PitJass) 
e AFDC cash beneficiaries 
e SSI and SSI-related non-cash 

• Medically Needy 

• AFDC related non-cash recipients 

• other non-cash recipients 

2. by whether enrollees or services are to be in or out of the demonstration. 
The following three (3) categories are required; 

lPdividuals.to.bB included in thtutlamonattatioD 

A. Expenditures for services that >vill be included in the demonstration 

B. Expenditures for services that will not be Included In the demonstration 

The historical expenditure totals reported by the State will be used to 
estimate what future Medicaid expenditures would be if there was no 
demonstration. These expenditure projections will in turn be used to 
establish a limit on the anrount of Title XIX funding that the State wrill receive 
from the Federal Government during the demonstration period. All 
expenditures for recipients and services that will be affected by the 
demonstration must be included In the "in demonstration'' category 
(category "A" above). Beyond that, for accounting purposes, HCFA prefers 
that the service breakdowns from fonn HCFA-64 be used as a basis for 
distinguishing between "in demonstration" (category and "out of 
demonstration" (category B) services, Specificaily, if any services that 
normaliy reported in a given HCFA-64 line Kem are Included in the 
demonstration, then all services that are repotted on that line should be 
counted as In demonstration" for this purpose. Please note, however, that 
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if a service was counted as In demonstraton" for the purpose of calculating 
the without-waiver cost estimate, expenditures for those services will be 
counted against the budget neutrally expenditure limit, whether or not the 
services acually are part ctf the demonstraflon. HCFA will consider other 
methods for creathg "in demonstration" and "out of demonstration” 
expenditure totals. 


C. All expenditures 


3. by delivery system enrollment. The following four (4) categories are required: 

• fee-for-service only 

s fully-capitated enrollment 

• partlally-capitated enrollment 

s primary care case management (PCCM) systems 


The breakdowns outlined above are cumulative. For example, a separate 
expenditure and enrollment total must be reported for aduK SSI - blind/disabled 
beneficiaries who are to be included in the demonstration, and who are enrolled in 
HMDs, and similarly for all other possible combinations of basis of eiigibility/in vs. out 
of demonstration status/managed t»re enrollment. 


b. DiapiQpcilionatB.Stiare Hospital-Eayraeiris. The State must report DSH spending 
for the most recent year for which complete data are available and the five 
preceding years. This table should include separate lines fOr inpatient OSH 
payments and mental hospital DSH payments, if appropriate. The State should 
also calculate the proportion of total State Medicaid spending spent on DSH 
payments for each year. 


c. Adminlstfatlve Expenses. The State should report spending on administrative 
payments for the most recent year for which complete data are available and the 
preceding five years. These expenses should be divided into those in and outside 
of the doTionstration program. 
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Ek^cHobs - The State should prowde both without waiver and «nth waiver 
projections for the duration of the demonstration program. The State should provide 
projections for the same categories as historical data, i.e.. (a) Medicaid medical 
sereioe eigsenditures arjd enrollment, (b) DSH payments, and (o) administrative 
expenses. The State should use the most recent year for which cmnplete data is 
available as the base for all projections, and may Aerefote need to pr<qec$ to tie first 
year of the demonstration. 


a. Medicaid program expenditures 

• The State should project without waiver spending for ail ellglbili^ categories 
Included in the current Medicaid program, using the same el^ibili^ categoifes 
required for historical data. 

• The State should separately project spending for expansion groups allowable 
under current law, i.e., 1902(r)(2) ellgibies, if applicable. 

b. Disproportionate Share Hospital payments 

• The State should provide spending projections for OSH payments without the 
demonstration program. As mentioned above, DSH projections must be 
consistent with current law. 

e. Administrative expenses 

• The State should provide projections of without waiver edministrative 
spending. 


SflflBxiatehtaf.Ecoiflctians 

a. Medicaid program expenditures 

• The State should provide worksheets which project spending for current 

ellgibies who will be included in the demonstration program and new eiigibles 

2S 
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who will participate in the demonstration. The State should provide 
projections on current eligibles and new eligibles in separate categories. 

• The State should include enrollment estimates and per capita spending for 
each distinctive enrollment group under the demonstration. That is, if the 
demonstration will include separate program components with different 
eligibility rules and benefit packages, projections should be provided for each 
separate component. Similarly, if the Stete will separate services into 
different delivery systems, projections should be provided for each service 
package/delivery system. 


b. DSH payments 

• The State should provide projections of any DSH spending that continues 
under the demonstration program. These payments must be «>nsistont with 
current law. 

c. Administrative expenses 

e The State should provide projections of administrative spending during the 
demonstration program. 


• How will the State share of the waiver demonstration (service and administrative 
costs) be funded? What is the status of securing the funds? 

4. Cost Sharing - 

• Will the State collect premiums or Implement other cost-sharing? 

• If copayments are included as part of the program, how has the State taken the 
copayment amounts into account in developing the capitation rates? 

5. BiiBLEacly l.iability. (TP14 - 

• Will Medicaid beneficiaries with TPL' be Included in the managed care plans? If 

yes. specify who will have responsibility for pursuing TPL for the managed cate 

enroilees; the managed care plans or the State Medicaid agency? 

• How will the State identify TPL resources for all eligible persons? Will they 
subsequently be adjusted periodically based on the managed care plan's 
experience? 

• Hewvwrill TPL be collected and by whom, and how will this be tracked? Wffl 
payments to plans be reduced to reflect expected TPL recovery? 
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• Will ttie State c»nttnue to pursue estate and trauma-tefated recoveries? 

• Will ttie State continue to perform ttte foil range of required TPL acaivitias for 
those benelidaries or services not covered under Medicaid managed care plans? 
e How will Health Insurance Premium Payment (HIPP) related activities be 

handled? 
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K. SYSTEMS SUPPORT 
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Within fte ’’Systems Support" section, information should be provided on the system that will be employed to 
implement, administer, and monitor the demonstration. The proposal should address the changes that need to be made 
to the current system, the capabilities that will exist, and dte timeframe for making the changes or acquiring additional 
system support. Prior approval requirements related to procurement documents or contract amendments may not be 
waived. 

• Uliat changes, if any, need to be made to the cutroit system? 

• iProvtde a detailed implementation plan and timeline for the development, testing, and implementation for all 
systems and system changes. 

• What will be the system capabilities when fully functional? 

• What assurances have been made that internees are completed and functional prior to program rollout? 
a How will eligibility and enrollment be validated? 

L IMPLEMEPfTATlON/TlMEFRAMES 

Within die '’Implementation/TimefTame* section, each of die tasks necessary for implementation of die demonstration 
should be documented. Each task should be categorized as |»'e-iropIementation or post-implementaticHi. The 
individual/position responsible for each task should be identified. Detailed timelines should be provided for 
development, testing, and implementation of die tasks identified. 

• What are the tasks necessary to meet the goals of die project? 

• What is die dmed’ame for each task identified? 


M. evaluation/reportisg 

The Office of Research and Demonstration will evaluare every Statewide demonstration through a competitively 
selected contractor. Within die "Evaluation/Repoiting'' section, the State must provide evidence diar sufficieot data 
will be available to conduct the independent evaluatimi. hi addition, States must meet the usual reporting requirements 
of the Medicaid program. 


• Are the providers required to report 100 percent enecuoter-level data on a beneficiary 'Specific basis, for all 
appropriate medical service utilization? In turn, are plans required to report encounter-level data to die State? If 
so, how will this be recorded and how often? How^wil! the State ensure c^pleteness and validi^ of die data 
reported? What compliance measures will be ^eq against providers or plans diet do not report this data? 

• What are the data element requirements for reporting? for what service categories is diis infonnation required? 

• Will the State be providing HCFA-Ald (EPSDT) and HCFA'2082 reports? How will the State ensure dial 
EFSDT screening data is collected and reported from managed care plans? 

• How will the State identify and track mdividuals who would be eligible for the State plan without dw waiver, 
from those who will be eligible only because of d» waiver? 


N. WAIVERS 
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Widiin tise '*Waivef ' sectioa, a list should be provided of each of the provisions of die Medicaid statute that the State is 
requesting waived, in addition to a JustifleatitMt for the request 


SECTION ni. 

HCFALUSION 

If yon have questions or comments about the Preposal Guide, please contact Kafliy L. Kama, Health Care Financing 
Adtninistiation, OHice of Research and Demoostrations, 2306 Oak Meadows Building, 6325 Security Bouievaid, 
Bahimore. h&iyiand 21207. (410) 966-6659. 


29 



124 


Mr. Ryan. Mr. Chambers. 

Mr. Chambers. Good afternoon, members of the committee. I am 
Samuel Chambers, Jr., Administrator of the Food and Nutrition 
Services at the U.S. Department of Agriculture. I am pleased to 
speak to you this afternoon about how the Food and Nutrition 
Service [FNS] manages the Federal grant funds for the Nation’s 
Federal domestic nutrition assistance programs, as well as how 
FNS implements grant waivers. I would also like to share the De- 
partment’s comments on the bill before you. 

The Food and Nutrition Services administers 15 domestic nutri- 
tion assistance programs. We believe that these programs form a 
nutritional safety net for America’s low-income families, providing 
the Nation’s children and their families with access to a more nu- 
tritious diet and encouraging better eating choices. 

Each of these 15 programs is targeted at populations with spe- 
cific nutritional needs, and all of these programs operate under 
Federal assistance awards to States who agree to operate them 
under requirements established in the authorizing legislation and 
through regulations, formal instructions, policies and procedures. 

The largest nutrition assistance program FNS administers is the 
Food Stamp Program. Currently, approximately 18 million Ameri- 
cans receive nutrition assistance in the form of Food Stamp cou- 
pons or electronic benefit transfer [ebt] payments in order to pur- 
chase their food. 

The Food Stamp Program consists of two parts: benefits provided 
to households, and an administrative grant that provides funding 
to State agencies for administering the program. Benefits, of 
course, are 100 percent federally funded, while most administrative 
expenses are at a 50-50 match ratio. 

Now, our agency has authority granted for three types of waiver 
situations in the Food Stamp Program. The first, of course, is pro- 
gram administration. The second is with regard to work require- 
ments, and that is the one that probably gets the most attention. 
And then, of course, demonstration projects. 

In the first area, administrative waivers, our regulations allow 
us to waive Food Stamp Program requirements so long as such a 
waiver is consistent with the provisions of the Food Stamp Act, and 
of course does not result in material impairment to participants or 
applicants. 

Now, to give you an example, we recently approved a waiver for 
the State of Maryland concerning when a household must report 
income changes. Under the new procedure, a household will be re- 
quired to report new employment within 10 days of the start of em- 
ployment, instead of 10 days after the household is aware of that 
new employment. This waiver we believe will help households bet- 
ter understand when they need to report a change in earned in- 
come due to a new job, and will also make it easier for caseworkers 
in that State to determine when a household should report a 
change and whether that household is complying with the change 
report requirements. 

Now, in this area as well as the other two areas, our standard 
for responding to waiver requests, once they are filed with one of 
our seven regions, is 60 days — not 6 months but 60 days. 



125 


In the second area, the one that I referred to as being prohahly 
the one that’s most popular, that having to do with work require- 
ment waivers, the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 restricts participation in the Food Stamp 
Program to 3 months during any 3-year or 36-month period for cer- 
tain able-bodied adults between the ages of 18 and 50. FNS may 
waive this requirement when an area has an unemployment rate 
greater than 10 percent or insufficient job opportunities. Currently, 
FNS has approved 39 State requests for such waivers. 

Again, we currently act and our standard for acting on these 
waiver requests is also 60 days. When a State agency can certify 
data from the Bureau of Labor Statistics showing an unemploy- 
ment rate above 10 percent in a specified area, FNS actually allows 
those States to operate under that waiver starting at the time that 
they actually request the waiver, so that those happen in a much, 
much shorter period of time than the 60-day standard that we nor- 
mally provide. 

The third category, which is, of course, demonstration grants, al- 
lows us to permit States to conduct pilots or experimental projects. 
Currently, 13 States are operating demonstration projects so that 
they can test new techniques to increase the efficiency of the Food 
Stamp Program or to improve delivery of benefits to eligible house- 
holds. 

Under this authority, FNS is required by statute to respond to 
waiver requests, again within 60 days from receiving the request, 
by either approving or denying the request or by requesting clari- 
fication of a particular request. If we fail to respond within that 60- 
day timeframe, the waiver is approved unless its approval is spe- 
cifically prohibited by statute. So again, you’re talking about the 
same 60-day span that is applied across all three categories of 
waivers. 

The Food and Nutrition Services uses its waiver authority appro- 
priately, giving prompt and careful consideration to each State’s 
proposed changes in program requirements. Because the Food 
Stamp Program and other programs that we administer comprise 
a nutritional safety net for millions of low-income families and are 
national in scope, each change in program rules has the potential 
to affect the health and well-being of millions of Americans. Recog- 
nizing this, the Department approves many waivers each year, al- 
lowing States to experiment with changing program requirements 
in the interests of improving the effectiveness of program adminis- 
tration and service to our Nation’s families. 

As an aside, I don’t know if Mr. Scheppach has left, but he men- 
tioned during his testimony that he was not aware that our agency 
had approved any waiver requests, and I think we’ve submitted in- 
formation to the committee already but I’d like to at least clarify 
for his benefit, if not others, that for the year 1999 we approved 
116 requests, waiver requests, for 47 States. For 1998, the year be- 
fore, we approved 163 waivers for, again, 47 States. 

Mr. Ryan. How many denials? 

Mr. Chambers. In both of those years, in 1999 we denied 17, and 
in 1998 we denied 25, so overwhelmingly the great majority of the 
waiver requests that we received in each case from the majority of 
States, 47 States, were responded to in the affirmative. 
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On occasions, different States may seek waivers from our agency 
to test a familiar programmatic change, which is something that’s 
been referred to here. FNS believes it is necessary to test the waiv- 
er of a program requirement first in a particular geographic area 
or in a limited population, so that its effects can be thoroughly 
evaluated before additional waivers are granted. 

You heard previously numerous individuals testified that no 
State is created entirely equal to another, and that is one of the 
reasons that we try to be very judicious in our review of waivers, 
to make certain that the externalities, if you will, or spillover ef- 
fects of a particular waiver that is proposed in one particular State 
and approved, is tested thoroughly and documented as being not 
only in support of the programs mission goals and objectives, but 
that it does not create an undue hardship on either the State that 
is administering that change or the individuals who are in fact the 
recipients, intended recipients of those benefits. 

The committee is considering a bill today which would require 
agencies such as ours to expedite its review of a State’s waiver re- 
quest. The Department believes that this proposed legislation is 
unnecessary, and I don’t think I need to say anything more about 
that except to reiterate that the — that has already been indicated. 

While the waiver requests FNS receives from States may appear 
to be similar, again, each State situation is unique. In giving each 
waiver request prompt and careful consideration, FNS must not 
only consider the requesting State’s particular circumstances, but 
we believe we must also, if the proposed change is already being 
tested and evaluated elsewhere, under what circumstances. 

In this way, we are able to support State innovation while at the 
same time providing the necessary oversight to ensure that pro- 
grammatic changes are effective and beneficial. When an approved 
waiver unexpectedly results in problems for a State or its recipi- 
ents, the impact is limited in scope, and the Department and other 
States are able to learn from that test case. 

Mr. Chairman, this concludes my prepared remarks, and I would 
be pleased to answer any questions that you or other Members may 
have at this time. Thank you very much. 

[The prepared statement of Mr. Chambers, Jr., follows:] 
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Good afternoon, Mr. Chairmen and Members of the Committee. I am Shirley R. 
Watkins, Under Secretary for Food, Nutrition, and Consumer Services at the U.S. 
Department of Agriculture (USDA). I am pleased to speak to you this afternoon about 
how the Food and Nutrition Service (FNS) manages the Federal grant funds for the 
nation’s Federal domestic nutrition assistance programs as well as how FNS implements 
grant waivers. I would also like to share the Department’s comments on H.R. 2376, a bill 
that would require executive agencies to establish expedited review procedures for 
granting a waiver to a State if a similar waiver under the same grant program has already 
been approved for another State. 

The Food and Nutrition Service administers 15 domestic nutrition assistance 
programs. These programs form a nutritional safety net for America’s low-income 
families, providing the nation’s children and their families with access to a more nutritious 
diet and encouraging better eating choices. Each of the 15 programs is targeted at 
populations with specific nutritional needs. All of these programs operate under Federal 
assistance awards to States who agree to operate them under requirements established in 
the authorizing legislation and through regulations, formal instructions, policy, and 
procedures. 

The largest nutrition assistance program FNS administers is the Food Stamp 
Program. Nearly 18 million Americans receive nutrition assistance in the form of food 
stamp coupons or EBT (electronic benefit transfer) benefits to purchase food. The Food 
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Stamp Program consists of two parts: benefits provided to households and an 
administrative grant that provides funding to State agencies for administering the program. 
Benefits are 100% Federally fimded, while most administrative expenses are a 50/50 
match. 

FNS has authority to grant waivers in three areas of the Food Stamp Program — 
program administration, work requirements and demonstration projects: 

• Administrative waivers - FNS regulations allow it to waive Food Stamp 
Program requirements so long as such a waiver is consistent with the 
provisions of the Food Stamp Act. and does not result in material impairment 
to participants or applicants. 

For instance. FNS recently approved a waiver for Maryland concerning when a 
household must report income changes. Under the new procedure, a 
household will be required to report new employment within 10 days of the 
start of employment, instead of 10 days after the household is aware of new 
employment. This waiver will help households better understand when they 
need to report a change in earned income due to a new job and will alM make 
it easier for caseworkers to determine when a household should report a 
change and whether the household is complying with the change report 
requirements. 

FNS usually acts on administrative waiver requests within 60 days fi'om the 
time a State submits a request. 

• Work requirement waivers - The Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 restricts participation in the Food 
Stamp Program to 3 months during a 3-year period fiar certain able-bodied 
adults between the ages of 1 8 and 50. FNS may wmve this requirement when 
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an area has an unemployment rate greater than 10 percent or insufficient job 
opportunities. FNS has approved 39 State requests for such waivers. 

FNS also generally acts upon these requests within 60 days. When a State 
agency can certify data from the Bureau of Labor Statistics showing an 
unemployment rate above 10 percent in specified areas, FNS allows the State 
to operate under the waiver at the lime it requests the waiver. 

• Demonstration projects - FNS may approve waivers to permit States to 
conduct pUot or experimental projects. Currently 13 States are operating 
demonstration projects so they can test new techniques to increase the 
efficiency of the Food Stamp Program or improve delivery of benefits to 
eligible households. Under this demonstration project authority, FNS is 
required by statute to respond to waiver requests within 60 days from receiving 
the request by approving or denying the request or by requesting clarification 
of the waiver request. If FNS fails to respond within the 60-day time fi'ame, 
the waiver is approved unless its approval is specifically prohibited by statute. 

The other major programs that the Food and Nutrition Service administers — Child 
Nutrition, Food Distribution, and the Supplemental Food Program for Women, Infants 
and Children — have only limited waiver authority; thus, the amount of waiver activity is 
minimal and I have provided this information separately to the Committee. 

The Food and Nutrition Service uses its waiver authority appropriately, giving 
prompt and careful consideration to each State’s proposed changes in program 
requirements. Because the Food Stamp Program and the other programs FNS administers 
comprise a nutritional safety net for millions of low-income femilies and are national in 
scope, each change in program rules has the potential to affect the health and well-being of 
millions of Americans. Recognizing this, the Department approves hundreds of waivers 
each year, allowing States to experiment with changing program requirements in the 
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interest of improving the effectiveness of program administration and service to our 
nation’s families. 

On occasion, different States may seek waivers from FNS to test a similar 
programmatic change. FNS believes it is necessary to test a waiver of a program 
requirement first in a particular geographic area or in a limited population so that its 
effects can be thoroughly evaluated before additional waivers are granted. 

The Committee is considering a bill today which would require agencies such as 
the Food and Nutrition Service to expedite its review of a State’s waiver request when a 
similar waiver has already been approved in another State. The Department believes that 
this proposed legislatioii is unnecessary. While the waiver requests FNS receives from 
States may appear to be similar, each State’s situation is unique. In giving each waiver 
request prompt and careful consideration, FNS must not only consider the requesting 
State’s particular circumstances, but also if the proposed change is already being tested 
and evaluated elsewhere, and under what circumstances. In this way, the Department is 
able to support State innovation while at the same time providing the necessary oversight 
to ensure that programmatic changes are effective and beneficial. When an approved 
waiver unexpectedly results in problems for a State or recipients, the impact is limited in 
scope and the Department and other States are able to learn from the “test case.” 

Mr. Chairmen, this concludes my prepared remarks. I would be pleased to answer 
any questions that you or the Members have for me at this time. 
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Mr. Ryan. Thank you, Mr. Chambers. 

Mr. Bramucci. 

Mr. Bramucci. Mr. Chairman, members of the subcommittee, my 
old friend Major Owens, I am pleased to be here to talk about Fed- 
eral grant waivers. I will summarize my testimony and it’s pretty 
straightforward. We believe in waivers. We are using waiver au- 
thority to the maximum in terms of sound policy, and we are push- 
ing the envelope whenever and wherever it is sound to do so, ac- 
tively looking for ways to grant waivers rather than reject them, 
or to work with States to help them accomplish their goals in other 
ways. 

We are doing business in a new way at the Department of Labor, 
and it’s very much in keeping with the spirit of the Workforce In- 
vestment Act. This act was unique, in that it brought members of 
both parties together in agreeing that the best job training or work- 
er assistance programs are those that are designed at the local 
level. 

Mr. Chairman, since we responded to Chairman McIntosh’s Au- 
gust 3rd request, we’ve continued to analyze, and my formal testi- 
mony provides you with more detailed information, but it boils 
down to this: Under the Secretary’s waiver authority for 1997 and 
1998, 40 States and one Territory requested and were granted 
waivers of JTPA and Wagner-Peyser requirements. We approved 
423 waiver requests; 26 other requests were not needed because 
States could do what they were requesting. We didn’t have the 
legal authority to waive 98 requests, and we disapproved 54 re- 
quests. So we were approving about 9 out of 10. 

My written testimony describes in detail our use of waiver au- 
thority, with a special emphasis on waivers under the JTPA pro- 
gram. With due respect to that law, it’s history. 

I became Assistant Secretary of Labor for Employment and 
Training the day the Workforce Investment Act was passed. Before 
that, I spent 4 years as New Jersey’s Commissioner of Labor, and 
I know how important it is to partner with States and with local 
communities to make good things happen, and I witnessed first- 
hand the wariness of State officials to Federal officials, and I wit- 
nessed also the wariness of local officials to State officials and Fed- 
eral officials. 

We are working hard to ensure that our actions reflect the spirit 
of partnership and the flexibility that is inherent in the act, and 
the best way the States can ensure they have the flexibility they 
need is to take the authority to set their own course that the Work- 
force Investment Act gives them by moving expeditiously to write 
a State WIA plan and submit it. 

Our current policy on waivers is grounded in the work started by 
Senator Mark Hatfield of Oregon. He worked on one State waiver 
authority with Oregon State and local officials, and we worked with 
them to try to figure out how to help them improve job training 
and employment programs. When Senator Hatfield expanded the 
waiver authority under JTPA, he agreed that certain key features 
of the program, such as eligibility, allocation of funds, and labor 
protections, should not be waived. I wholeheartedly support the 
Hatfield doctrine. 
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One of the principles of the President’s “GI Bill for American 
Workers” which evolved into and was enacted as the Workforce In- 
vestment Act, was State and local flexibility. Accordingly, the ad- 
ministration proposal included a codification of Senator Hatfield’s 
waiver authority that has been contained in annual appropriation 
bills. 

Under Welfare-to-Work, the Secretary has the authority to waive 
the statutory requirement that programs at the local level be ad- 
ministered by the Private Industry Council if the State shows that 
designating an alternative agency would improve service. In 1998, 
a total of 20 requests from 5 States was received for waivers, and 
they were approved. 

Getting back to the Workforce Investment Act, one of its key 
principles is State and local flexibility. The form and substance of 
the interim final rule for WIA reflects our commitment to regu- 
latory reform and to writing regulations that are user-friendly, and 
in a question and answer format to make them easier to use. And 
to provide greater flexibility, the regulations do not include all of 
the procedures mandated under JTPA. As a result, they were only 
half the length that JTPA’s were, as they were published in the 
Federal Register, and we used far more “mays” than “shalls.” 

Under WIA, 90 percent of the waivers granted in the past won’t 
be necessary. Since WIA is inherently more flexible than JTPA, we 
won’t get as many waiver requests and the ones we get will be han- 
dled faster. But there are limitations to what we’ll allow. We won’t 
allow waivers of the basic purposes of title I of the act: establish- 
ment and functions of local areas and local boards; review and ap- 
proval of local plans; and worker rights, participation and protec- 
tion. 

Mr. Chairman, I thank you for the opportunity to present the De- 
partment of Labor’s point of view, and stand ready to answer any 
of your questions. 

[The prepared statement of Mr. Bramucci follows:] 
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Chairman McIntosh, Chairman Horn and Members of the Subcommittees: 

I am pleased to have the opportunity to appear before you at today’s hearing on the 
Federal grant waiver process. As you may know, I have been Assistant Secretary of Labor for 
Employment and Training since August 1998. Before coming to Washington last year, my 
public service includes four years as New Jersey’s Commissioner of Labor. 

Let me begin by saying that the Department strongly supports allowing its grantees access 
to waivers ftom many stamtory and regulatory requirements in exchange for State and local 
accountability for results, including improved performance. Many of our programs for which I 
have responsibility have statutory authority for the Secretary of Labor to grant such waivers, and 
where this authority does not exist, we have taken the initiative in some cases to establish 
administratively a means whereby grantees can request waivers of regulatory requirements. 
Legislative History of Waiver Authority 

The cmrent authority for granting waivers of stamtory requirements in our adult and 
youth foimula grant programs authorized under the Job Training Partnership Act (JTPA), and the 
Employment Service authorized by the Wagner-Peyser Act, originated in, and continues in, our 
Department of Labor Appropriations Bills. The waiver authority began with our FY 1997 
Appropriations Act (P.L. 1 04-208), and was conceived of and promoted by the then-Chair of the 
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Senate Appropriations Committee, Mark Hatfield. Senator Hatfield had worked with Oregon 
State officials the previous year on a similar one-State waiver authority known as the “Oregon 
Option”. As much as we agreed on the principle of expanded State and local flexibility. Senator 
Hatfield and the Department were concerned that certain key features of the programs, such as 
eligibility, allocation of funds to local areas, and labor protections, not be subject to waivers, and 
accordingly crafted language proscribing waiver of these key requirements. As a result, the 
Employment and Training Administration’s waiver authority is somewhat limited-it is not a 
blanket authority. 

One of the principles of the President’s “G.I. Bill for America’s Workers,” which evolved 
into, and was enacted as, the Workforce Investment Act of 1998, was State and local flexibility. 
Accordingly, the Administration’s proposal included a codification of the waiver authority 
similar to language included in our recent appropriations bills. This authority, and the principles 
of State and local flexibility, are imbedded in the Workforce Investment Act, wdiich we are now 
implementing, and which will replace the Job Training Partnership Act on July 1, 2000. 

In response to Chairman McIntosh’s August 3 request, we have provided to the 
Subcommittee on National Economic Growth, Natural Resources and Regulatory Affairs detailed 
responses to a series of questions relating to the use of waivers in the grant programs the 
Department administers. The Subcommittee asked us to provide: 

• The text and citations for the Department’s statutory waiver provisions; 

• The text and citations for regulatory waiver provisions; 

• The number of waivers granted in Fiscal Years 1 997, 1 998, and 1 999 (to date); 

• A list of States that received waivers and States that were denied waivers; and 
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• A list of States that were denied a waiver but whose waiver application was similar to 
another State that received a waiver. 

Since we provided this information to the Subcommittee on August 23, we have 
undertaken further analysis of our records, and have more detailed information relating to the 
table we sent you last month. I am providing a copy of this information to the Subcommittees 
today. We are continuing to analyze our records and will provide you with a revised table that 
disaggregates, by State, waiver requests that were disapproved because we did not have statutoiy 
authority to approve them, and waiver requests that were disapproved for other reasons. Based 
on our analysis to date, over two-thirds of the requests that were not approved were denied 
simply because we did not have statutory authority to approve them. 

I will briefly summarize the information we provided to Chairman McIntosh and I would 
be pleased to answer any questions you may have on the material. 

ADPrepriations Act Waiver Anthoritv 

General Waiver Authority 

The 1997 DOL Appropriations Act authorized the Secretary of Labor to grant waivers of 
certain statutoiy and regulatory requirements of titles l-III of the JTPA and sections 8- 1 0 of the 
Wagner-Peyser Act, pursuant to a request containing specified information submitted by a State. 
This was a one-year authority and only applied to funds made available in Program Year (PY) 
1997. The Secretary’s waiver authority was continued for two additional one-year periods in the 
Fiscal Year 1998 and 1999 DOL Appropriations Acts. 


3 



Certain statutory and regulatory requirements are specifically excepted from the 
Secretary’s waiver authority for JTPA titles I-III. Requirements relating to wage and labor 
standards, worker rights, participation and protection, grievance procedures and judicial review, 
non-discrimination, allocation of funds to local areas, eligibility, review and approval of plans, 
the establishment and functions of service deliveiy areas and private industry councils, and the 
basic purposes of the Act are excepted from the Secretary’s waiver authority. The waiver 
exceptions for the Wagner-Peyser Act are requirements relating to the provision of services to 
imemployment insurance claimants and veterans, and to universal access to basic labor exchange 
services without cost to job seekers. 

The Secretary’s waiver authority has been applied in a manner consistent with the waiver 
provisions, to assist States in addressing requirements that impeded their efforts to reform and 
streamline their workforce investment systems. In return for the increased flexibility afforded by 
waivers, States are required to meet agreed-upon outcomes for the period of the granted waivers, 
as required by the Appropriations statutes. 

In order to streamline the process of reviewing waiver applications by the Department, we 
issued clear instructions to the States at the beginning of the process in the form of a Training 
and Employment Guidance Letter (TEGL) in 1997 and 1998. The TEGLs described the process 
States were to use to apply for waivers, as well as the process the Department planned to use to 
review the waiver request. In addition, the TEGLs described the Department’s expectation that 
the State involve local elected officials, business-led Private Industry Councils, community-based 
organizations, labor, and other stakeholders in the process of developing the waiver requests. 

The guidance also described the statutory limitations on the Secretary’s waiver authority and 
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clarified that we would not grant waivers that would result in the commingling funds or that 
would undermine accountability. 

The Department developed an internal review process to ensure that identical or similar 
waiver requests from various States received like treatment. Our Regional Offices played a key 
role in this process by working closely with the States as they developed their waiver requests. 
We made every effort to work with States to make revisions so that requests could be approved. 
After the requests were reviewed, each State received a detailed letter describing which waivers 
had been approved, and which had been denied. In cases where requests were denied, the 
Department offered to provide technical assistance and suggested alternative approaches the 
State could pursue to achieve its goal. 

Under the Secretary’s waiver authority for PY 1997 and PY 1998, 40 States and one 
territory requested, and were granted, waivers of JTPA and Wagner-Peyser requirements. State 
waiver requests routinely sought authority to waive multiple provisions, the vast majority of 
which were granted. In PY 1997, 255 waivers were granted in response to requests from the 
various States. For the PY 1998 period, a total of 168 new waivers were granted, and there were 
extensions of 255 of the waivers that were initially granted in PY 1997. Each approved waiver 
often resulted in waivers of multiple statutory and regulatory provisions. For example, a single 
waiver of cost limitations and categories required waiver of 21 legislative and regulatory 
provisions. For the PY 1 999 period, which began on July 1 , 1 999, no new waivers have yet been 
granted. However, we are in the process of considering extensions for the all States that 
currently have waivers. 
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While the Department has not approved a total of 1 54 of the total of 608 waivers 
requested, the reasons for these disapprovals fall into two categories: (1) the request consisted of 
requests to waive provisions that exceeded the Secretary’s waiver authority; or (2) the request 
was to waive provisions related to fiscal and program accountability. For example, many 
Wagner-Peyser Act requests were not approved because they were for provisions other than 
sections 8-10. Many of the JTPA requests that were not approved related to eligibility provisions 
under title II, one of the elements the Department was prohibited fi'om waiving by the statutory 
langu^e. However, it should be noted that the new WlA eluninates the income criteria that 
were the subject of many of these requests, making further waiver flexibility in this particular 
area unnecessary. 

Work-Flex Authority 

The Department of Labor Appropriations Act of 1 997 authorized the Secretary of Labor 
to grant Work-Flex authority to a limited number of States. This authority allows Governors to 
waive JTPA requirements applicable to local areas; JTPA requirements applicable at the State 
level had to go through the general waiver process. Work-Flex authority was limited to a 
maximum of six States (of which three must have populations not in excess of 3.5 million) on a 
competitive basis. Preference was to be given to States designated as Ed-Flex Partnership States 
under the Goals 2000: Educate America Act. In February of 1998, the Secretary granted Florida, 
Iowa, Ohio, Oregon, South Dakota, and Texas Work-Flex authority. 

The Appropriations provision provides that under the Work-Flex program States could be 
authorized to waive: 


6 



139 


! . Statutory and regulatory requirements applicable to service delivery areas or substate 
areas within dte State under titles I-in of die Job Training Partnership Act (except for 
requirements relating to wage and labor standards, grievance procedures and judicial 
review, non-discrimination, allotment of fends, and eligibility); and 

2. Statutory or regulatory requirements of sections 8- 1 0 of the Wagner-Peyser Act (except 
for requirements relating to the provision of services to unemployment insurance 
claimants and veterans, and to universal access to basic labor exchange services without 
cost to job seekers). 

In April 1 997, the Department issued a request for Work-Flex applications in the Federal 

Register that expanded upon the statutory language to set additional parameters and guidelines 

for Work-Flex aK>lications. Applicants were required to submit a comprehensive plan that 

contained the following additional information: 

• Examples of the waivers of JTPA requirements that will likely be considered for 
approval; 

• A process for providing an opportunity for public review and comment; 

• The process the State will use to monitor and evalimte the implementation of waivers by 
local areas; 

• The process by which service delivery areas and substate areas may apply for and have 
wmvers approved by the State; 

• The requirements of the Wagner-Peyser Act to be waived; 

• Requirements for identification and improvement in outcomes; and 

• Other measures to be taken to ensure appropriate accountability for federal fends. 
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Although all 50 States were eligible to apply for Work-Flex tinder the April 1997 Federal 
Rerister notice, only 8 chose to do so. The six Work-Flex States were announced after several 
months of intensive review by the Department and negotiations with State officials. (Applications 
ftom Maryland and Michigan were not approved.) During the process, States were required to 
provide an assurance that they would not waive any provision for which the Department had 
denied a waiver request under the general waiver authority. 

Our experience in administering the general waivers and the demonstration WorkFlex 
authority has taught us several lessons. We believe this authority has engaged States to identify 
and eliminate problems that were barriers to effective service delivery. For example, the 
combining of cost categories substantially simplified the reporting that each local program had to 
make to the State. In some states a major benefit of the waiver process was their recognition of 
the need to look very carefully at the barriers they are trying to address, and determine whether 
State or local requirements or practices, not Federal requirements, needed to be revised. 


In addition to the authority described above, the Secretary of Labor has waiver mithority 
under the School-to-Work Opportunities Act of 1994 (STW) and the Welfare-to-Work program 
(WtW) established under title IV of the Social Security Act as amended by the Balanced Budget 
Act of 1997. 

The STW initiative is jointly administered by the Departments of Labor and Education. 
The Act grants waiver authority individually to both the Secretary of Labor and the Secretary of 
Education for certain programs administered by the respective Departments. A total of seven 
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waiver requests were received (all in PY 1996), four of which applied to the Department of 
Labor. Of the four: two requests were granted; one request was withdrawn; and one request was 
denied due to lack of statutory authority. 

Under the WtW program, the Secretary has the authority to waive the statutory 
requirement that programs at the local level be administered by the Private Industry Council 
(PIC), if the State requesting the waiver can provide compelling evidence that designating an 
alternate agency would improve the effectiveness or efficiency of the administration of WtW 
funds in the local area. F Y 1 998 was the first year of operation for this program. lnFY1998,a 
total of 20 requests fiom 5 States (New York, Alaska, Delaware, New Jersey, and Puerto Rico) 
were received and approved. There have been no WtW waiver requests received to date in FY 
1999. 

Waivers under the Workforce Inveslment Act 

As I noted earlier, one of the key reform principles embodied in the Workforce 
Investment Act of 1998 (WIA), which replaces JTPA, is State and local flexibility. The waiver 
process of the prior three years served as a guide to building State and local flexibility into the 
WIA requirements. In feet, we estimate that 90 percent of the waivers granted under the JTPA 
would not be necessary under the WIA because it does not contain corresponding restrictions or 
restraints. Despite the removal of those barriers, two tools designed to enhance flexibility are 
continued in the WIA: permanent general waiver authority and expanded Work-Flex authority. 
WM General Waiver Aulhorily 
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The WIA establishes permanent authority for the Secretary of Labor to waive certain 
provisions of the WIA title I, subtitles B and E, and sections 8- 1 0 of the Wagner-Peyser Act. 

This general waiver authority is substantially the same as the authority granted to the Secretary 
for one-year periods in the DOL Appropriations Acts for 1997 through 1 999. Unlike the discrete 
one-year waiver authorities in the various Appropriations Acts, the new waiva- authority is 
effective for the five-year period of a State and local area’s WIA plan, so waivers will not have to 
be renewed annually. 

The waiver provisions under the WIA are essentially the same as those under the JTPA. 
However, since the WIA is inherently much more flexible than the JTPA, we expect to receive 
significantly fewer waiver requests under this new authority. For example, many States 
requested a reduction in the number of cost categories under the JTPA from three to two. Since 
there are only two cost categories required under the WIA (programmatic and administrative), 
such waivers are no longer necessary. The WIA also provides specific time frames for the 
Department to review waiver requests. Specifically, the Secretary must provide a waiver not less 
than 90 days after the original submission if it is determined that: (1) the requested waiver will 
address requirements that impede implementation of the State’s Waiver Plan; and (2) the State 
has executed a memorandum of understanding with the Secretary describing the outcomes 
expected as a result of the requested waivers. 

WIA Work-Flex Authority 

During the development of the WIA, the Administration supported the expansion of the 
Work-Flex authority that had been contained in the FY 1997 DOL Appropriations 
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Act. The WIA expands eligibility for Work-Flex authority to ai States and continues the six- 
State demonstration program initiated under the JTPA. The Work-Flex provisions under the 
WIA are essentially the same as those under the JTPA. One difference is that the WIA Work- 
Flex designations will now be made on a noncompetitive basis. The six demonstration States 
will be able to continue their current Work-Flex activities under the WIA. 

It is important to note that Congress continues to express its concern that waivers not be 
the route to eliminating statutory reqmrements altogether. The WIA tightens current authorizing 
language contained in the Department’s Appropriations Act by adding several provisions to the 
list of provisions that are exempted from Work-Flex waiver authority. These are: the basic 
purposes of title I of the Act; establishment and functions of local areas and local boards; review 
and approval of local plans; and worker rights, participation and protection. However, the 
current waiver language is expanded by including authority to waive certain statutory and 
regulatory requirements applicable to State agencies on aging with respect to the Senior 
Community Service Employment Program (SCSEP) authorized under title V of the Older 
Americans Act. 

H.R. 2376 

Chairman McIntosh and Chairman Horn, your letter of invitation asked that I comment on 
H.R. 2376, legislation introduced by Congressman Green that would require Executive Agencies 
to establish expedited review procedures for granting a waiver to a State under a grant program 
administered by the agency if another State has already been granted a simitar waiver by the 
agency under the program. It is important to note that this legislation does not modify the 
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requiianents in current kw regarding the conditions governing waiver approval or the provisions 
that cannot be waived. Rather, it addresses only the review procedures establish by the 
Executive Agency. While we are sympathetic to the objectives of H.R. 2376, we believe the 
legislation is unnecessary and could create problems were it to be enacted. 

We believe there is no need for government-wide legislation in this area. The overall 
topic of Federal agency review and approval of State waiver requests is already dealt with more 
broadly and effectively by the President’s August 4, 1999, Executive Order on Federalism (E.O, 
13132). F urthermore, the 90-day time for Departmental review of State waiver requests tmder 
WIA will accomplish ttie objective of “expedited review” with respect to job training programs. 

We currently make every effort to consistently apply criteria across States with respect to 
the granting of waivers. If a particular State has been granted a specific waiver, it eases and 
speeds our job in reviewing waiver requests if another State requests the same waiver. However, 
States usually submit a package of waiver requests together with the performance improvements 
they antidpate if the waivers are granted. The Department must consider the waiver request 
package of each State in its totality, and it would be highly unlikely that the package of waivers 
requested by one State would be identical to another. 

We do not believe there is justification for requiring every Federal agency to develop 
regulations for review of State waiver requests. We already have new regulations relating to the 
WIA waiver process and requirements. The Department of Labor has reduced the volume of its 
regulations in recent years and does, not believe that new Department of Labor regulations are 
necessary to govern its internal review of waiver requests. 
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In sum, we believe that the objectives of H,R. 2376 could be accomplished 
administratively, and through enhanced coordination within and across Federal agencies, without 
enactment of new legislation. 

This completes my prepared statement. I would be pleased to answer any questions that 
you may have. 
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The Department of Labor’s Record on Waivers 



*See Attachment for further details 


Source: U.S. Department of Labor 


September 29, 1^9 


GENERAL JTPA AND WAGNER-PEYSER ACT WAIVER REQUESTS NOT GRANTED 

On Ai^st 23, 1999, the Department of L^or (DOL) provided information on waivers under 
DOL grant programs to the Honorable David M. McIntosh, Chairman of the Subcommittee on 
National Economic Growth, Natural Resources and Regulatory Affairs of the House Government 
Reform Committee. A chart provided to Chairman McIntosh indicated that the Department 
approved 423 waiver requests; 26 were not needed because the State already had the authority to 
do what it was requesting; and the Depmtment eith^ had no authority to waive or disapproved 
152 waiver requests. The Department has undertaken further analysis of the 152 waiver requests 
that were not approved and determined that for 98 requests we had no authority to waive. The 
remaining 54 requests were disapproved because they related to fiscal and programmaric 
account^ility, and the Department had clearly indicated in the PY 1 997 waiver guidance that 
such waivers would not be granted. A more detailed listing of the reasons for not approving 
w^ver requests follows. 

NO AUTHORITY TO WAIVE : Ctmsists of 1) requests to wmve specific areas excluded from 
the Secretary’s general statutory and regulatory waiver authority, and 2) requests to waive 
provisions outside of the Secretary’s waiver authority limited to provisions of Titles I - UI of 
JTPA and sections 8 - 10 of the Wagner-Peyser Act, Such waiver requests not granted are 
comprised of: 


• 49 requests to waive JTPA title 11 and III eligibility requirements, which is an area 
excluded from the Secretary’s waiver authority (e.g., requests to serve non- 
economically disadvantaged youth in the summer program and eligibility 
requirements for needs-based payments); 

• 31 requests to waive ahocation/reallocation provisions, which is an area excluded 
from the Secretary’s waiver authority; 

• 4 requests to waive labor standards which is an area excluded from Secretary’s 
waiver authority; 

• 3 requests to waive requirements on the establishment and functions of service 
delivery areas (SDAs) and private industry councils (PICs), which are ^eas 
excluded from the Secretary’s waiver authority (e g., waive PIC membership 
rwjuirements aixi SDA designation requirements); 

• 3 requests to waive plan review and approval provisions, which are areas excluded 
from the Secretary’s waiver authority, and 

• 8 requests to waive other Federal statutory provisions outside of the Secretary’s 
iinfited waver authority (e.g., requests for waiver of provisions of other laws). 


Tot^.98 
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DISAPPROVED : Consists of requests to waive provisions related to fiscal and programmatic 
accountability that the Department clearly indicated in the PY 1997 waiver guidance would not be 
granted: 

• 19 requests to waive JTPA reporting requirements which would affect the 
Department’s ability to account for fijndamental progi^nmatic and financial 
outcomes or the ability to make basic compari^ns in the performance among 
Stotes for adult and ycnith programs, which tl^ wjuver guidance indicated would 
not be granted; 

• 2 requests to waive performance measures which were inconsistent with the 
waiver guidance; 

• 6 requests to waive provisions affecting program accountability which were 
inconsistent with the waiver guidance; 

• 9 requests to permit the combining of fonding streams from separate 
appropriations (commingling of funds), which is inconsistent with the Generally 
Accepted Accounting Principles (GAAP), and which the waiver guidance 
specifically indicated would not be granted; and 

• 5 requests to waive JTPA procurement provisions, consisting of: 

- 1 request to waive a procurement procedure which is not based on a Federal 
requir^ent and therefore not waivable by the Secretary; and 

- 4 requests to eliminate the requirement for competition under the JTPA 
procurement provisions; 

• 5 requests to waive all ETA Form 9002 (Data Preparation Handbook) data 
elements (except for veterans, claimants and disabled) needed for program 
accountability under Wagner>Peyser Act related to job seeking applicants; 

• 3 requests to waive the records retention requirements needed for assuring 
compliance with program accountability and for Civil Rights Act requirements; 

• 3 requests to waive the JTPA prohibition on the use of funds for public service 
employment (PSE); 

• 1 request to waive the 50-percent wage reimbursement limit on on-the-job (OJT) 
trdning contracts— retention of reimbursement rate deemed appropriate since 
State requesting this w^o- had already been granted a waiver of the duration of 
OJT (6 months or 499 hours) and combined with this waiver, if granted, would 
result in folly subsidized pnvate sector employment, and 
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1 request to permit the use of JTPA funds for Individual Development Accounts 
which is outside of the Secretary’s authority under current JTPA legislation. The 
State requesting this waiver was advised that this was something for discussion 
under the new Workforce Investment Act legislation which include provision for 
Individual Training Accounts. 

Total 54 


Combined Total 152 
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Mr. Ryan. Great. Thank you, Mr. Bramucci. 

Let me start with you, Mr. Callahan, and then the other two wit- 
nesses. With the letter you sent here to the subcommittee, you stat- 
ed, “Waiver applications are highly individual, in that each em- 
braces matters grounded in the specifics of the State’s current 
plans, demographics, needs, resources and priorities. Therefore, 
each application is considered individually and not in comparison 
with other applications.” 

I think that is a very valid point and it is a very noteworthy 
point, but does HHS streamline its review process in any way for 
a State waiver application which is similar to that approved of an- 
other State? If not, can you explain that more fully? I mean, aren’t 
there some cases where some of these things do resemble other 
cases, other States, or is every single one clearly and distinctly dif- 
ferent. 

Mr. Callahan. Well, I think there’s always differences in prob- 
ably virtually every State waiver that comes in. I think your point 
may be correct that there’s not major differences in every 
application 

Mr. Ryan. Right. 

Mr. Callahan [continuing]. And that’s a valid point. But I think 
one of the things that probably ought to be kept in mind here is, 
when the waiver is finally approved, it is for a rather long period 
of time. 

So, for example, on the major demonstrations that you’re con- 
cerned about, the 1115’s, when a State waiver is approved, it’s ap- 
proved for 5 years. It’s also renewed for 3 years. And the other ones 
that we’re talking about, they’re generally approved for 2 or 3 years 
and renewed for 2 or 3 years. 

So the key thing here is, aside from the streamlining that you’re 
concerned about, is to have a constructive process so that you get 
a good, solid waiver, and once it’s agreed to, it’s locked in for a long 
period of time. So I guess our feeling on this would be, the impor- 
tant thing is the end goal, which is to get to the approval of a waiv- 
er that both sides 

Mr. Ryan. A quality waiver. 

Mr. Callahan. A quality waiver. That’s a good point. 

Mr. Ryan. Sure. 

Mr. Callahan. And I think the record would indicate, again 
given the number of waivers, we’ve achieved that. 

Mr. Ryan. Well, and I think you will find no disagreement on the 
fact that we want to achieve a quality waiver so it is a program 
that can be locked in, but aren’t there similar quality waiver re- 
quests coming, and aren’t there some coming in 1 day, and then 
a few days down the road or a year down the road, very similar 
waiver requests that are structured the same way because another 
State got them in just as quickly? 

Mr. Callahan. Undoubtedly that may occur. Obviously, not hav- 
ing sat in front of those 685 waivers that have been approved, I 
can’t give you a very specific answer. But I do think we are mindful 
of time. Not only are the State people, the State officials that deal 
with us are mindful of time, we’re mindful of time as well. 

But we want to make sure, when we approve that waiver, that 
we do the two things that I talked about earlier. It has to be budg- 
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et-neutral, and that was agreed with us by the National Governors’ 
Association. They signed on to that agreement. And, second, we 
have to make sure that the people that are served under these pro- 
grams are well served, and that’s the thing that we’re aiming at. 

Mr. Ryan. Well, and that is our question with Wisconsin. Had 
BadgerCare been approved a year earlier, we could have served all 
those extra low-income people, had it been approved earlier. So the 
consequences of not acting, not granting approval, are fairly dire as 
well. 

Have you estimated a ball park timeframe as to what the aver- 
age approval process is at HHS? 

Mr. Callahan. We will supply that for the record in detail, but 
let me say it’s my general understanding that in the area of the 
major demonstrations, which are the 1115’s, there have been some 
that have taken a long time. The New York case was a long time. 
I think you’ve already eloquently stated that the Wisconsin case 
took a long time. Some of the other major demonstrations took as 
little as 3 months, sometimes more, in the 6 or 7 month timeframe. 

Mr. Ryan. Well, as you know, the Executive order says 120 days 
is the goal. 

Mr. Callahan. Right, but again, these are the most complex 
ones because they deal with revisions in the Medicaid program. It 
is very clear, because the Medicaid program is an entitlement pro- 
gram, we’re not going to push people who are entitled to Medicaid 
out of it. 

And, second, we do have to do these budget neutrality calcula- 
tions, which are complex, which apply to a 5 year period, and we 
work with the States to determine what we call the “without waiv- 
er baseline” which is the projection of what we believe a normal 
projection of Medicaid expenditures without the waiver would be 
for 5 years. 

So these are more complex, and I would suggest that I’m not 
sure you’d want to do those in 90 or 120 days, because if you set 
a very arbitrary standard, saying, “OK, we’ve got to conclude it in 
90 days,” and we agree to say, “OK, we’ll either approve it or deny 
it within 90 days,” you might get more denials. 

I guess my point here is, it’s better to keep the parties at the 
table, and that’s what we’re aiming for. 

Mr. Ryan. Sure, but wouldn’t you agree that it could be done a 
little faster? I mean, given the fact that the administration’s own 
Executive order says we want to do this within 120 days? I agree, 
an arbitrary date may increase the possibility of denials, but can’t 
progress be made. 

Mr. Callahan. Yes, I don’t deny that progress can be made, and 
we have on our part put out a lot of technical assistance guidelines 
to the States to indicate the things that we’re concerned about 
when we come to the table. We would hope that sort of technical 
assistance will create a situation where we’ll come to the table as 
quickly as possible and get these things approved as quickly. 

Mr. Ryan. We will go to another round of questions, but I would 
like to ask my colleague, Mr. Owens, if he would like to ask any 
questions at this time. 

Mr. Owens. Yes. Thank you very much. I hate to sound like an 
old-fashioned Democrat liberal, but the assumption is being made 
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that the more freely waivers are granted, the more improved gov- 
ernment, and I think that both the White House and the Repub- 
lican majority in the Congress agree with that assumption and are 
pushing very hard, and your record demonstrates that. I think 
you — had we been talking about this 10 years ago, the record 
would be quite different in terms of the kind of waivers, number 
of waivers and kind of waivers granted. 

But I really have some problems with the assumption that auto- 
matically things are done better at the State and local level. You 
know, we have a scandal in New York where a clerk for the last 
7 years has been taking bribes to marry people without making 
them follow the proper requirements, and some folks are wondering 
whether they are married or not, you know, appropriately. We have 
a situation where 20,000 kids were forced to go to summer school 
because there were blunders on the testing, the process of scoring 
the test. We have a Governor of the State of New York under in- 
vestigation and scrutiny because of some ethical questions, ranging 
from his fee, the fees he collects for his speeches, to the way they 
let contracts. 

And on and on it goes. Corruption at the local level, you know, 
I know we are all familiar with. I think, Mr. Bramucci, you were 
with State government. I know that local government is the same 
thing. You would concede that it isn’t the most efficient and the 
cleanest form of government. We had a situation recently where 
the mayor of New York had to be ordered by the Federal court to 
stop abusing potential welfare recipients and Food Stamp recipi- 
ents. 

So, I just wonder, in this process of rushing to grant waivers and 
place our faith in the State governments, do we have some safe- 
guards? And can we have more safeguards and some stringent pen- 
alties for people who violate the law because the waivers give them 
a situation where nobody will be watching, monitoring, holding 
them accountable? 

We have large amounts of money not being spent, that we think 
ought to be spent for job training, day care. We have a situation 
where large amounts of money are being saved by adopting certain 
policies, because the Federal share is part of it and there is a State 
and local share, and therefore these waivers give the government 
a chance to save a lot of money on the backs of people who are in 
great need, and they are being denied things that they really are 
due according to the legislation and they are eligible for. 

So I wonder if you would comment on any safeguards that we 
might need, like penalties in the law which really put people in jail 
for violating the law. After they have been given all this freedom, 
if they are caught violating the law, they really have to pay a price. 
Or some other means of making certain that while we give this 
greater flexibility and freedom, we don’t undermine the real pur- 
pose of the laws, mostly the safety net laws that people want to 
push for waivers with. And I just wonder if you want to, each one 
of you might want to comment on that? 

Mr. Bramucci. Since the Workforce Investment Act envisions the 
greatest transfer of authority and initiative to the local level under 
State auspices, remember I said in my testimony that notwith- 
standing that transfer and that new partnership from the bottom 
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up, we would not give waivers on eligibility for benefits and for pro- 
grams, allocation of funds, nor labor protection. We’ll be watching 
that very closely, because what we’re not trying to do here is have 
an excuse for less people being trained, but for more, and to do it 
more expeditiously, however, by having fewer rules and regulations 
and more flexibility on the part of local communities to design the 
kind of programs they need for the local citizens. 

But the aim is to expand the availability of training and edu- 
cation to people who direly need it in our economy. We’d be sweep- 
ing things under the rug to take that — to take a point of view that 
we’re trying to save money here on services. We’re trying to save 
money on red tape. We’re trying to extend the availability of the 
service to eligible workers. Congressman. 

Mr. Owens. Now I would like to see about that waiver for truck 
drivers in New York City. 

Mr. Bramucci. Yes. You asked me about that before. 

Mr. Chambers. I’d like to make a few comments in response to 
that question. I’ve had 31 years of experience in government, all of 
that time in human services, working with Food Stamps and simi- 
lar programs, TANF, the old AFDC program. I’ve been a case- 
worker, a child welfare worker. I’ve been a supervisor, manager. 
I’ve done constituency services. I’ve been a county director. I’ve 
worked at the county level. I’ve worked at the State level. I’ve only 
had 1 year of experience at the Federal level, and I can tell you. 
I’ve seen in that 31 years some of everything. I think when I’ll re- 
tire I’ll write a book and call it “Anything You Never Want To 
Know About Government, And Then Some.” 

But, at the same time. I’ve seen some absolutely wonderful, cre- 
ative work done at every level of this American government, and 
I have to believe that my collective experience over that period of 
time at the three levels of government, at least in the human serv- 
ices, suggests to me that in the main the people who are managing 
these programs and who are carrying out the directives of the ad- 
ministration and Congress really are people of good will and intent 
and tremendous talent and expertise. 

I believe, and I think it would be my — hopefully my colleagues’ 
perspective also, that the waiver authority that we currently have 
granted to us allows us a lot of opportunity to do real partnership 
and collaboration with our peers. And by virtue of the fact that we 
have been able to do waivers, I think, and meet many of their re- 
quests, in fact, in the majority of cases, their requests for innova- 
tion and creativity, I think we pretty much feel that we’ve got our 
hands pretty well firmly on the throttle here. 

I think in terms of situations where experiments go awry or per- 
haps the results that are achieved are not precisely what others or 
individuals might have hoped, I think there are means that we 
have at our disposal for addressing that, both in terms of negoti- 
ating with those States that have gotten the waivers, changes in 
those provisions so that the problems can in fact be corrected and 
the results can in fact be improved. 

So I think as long as we can maintain a spirit of collaboration, 
partnership and cooperation in this regard without the rancor that 
sometimes pervades discussions between advocate groups and 
States as well as the Federal agencies, and then even our customer 
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constituents, as long as we can somehow get past all that, I think 
we have a real opportunity for real success here in terms of rein- 
venting government and making a positive step for quality of life 
for all of our citizens, the ones that we represent who are here as 
well as those that are not here, that need our services. So, thank 
you, that’s my perspective. 

Mr. Owens. Thank you. 

Mr. Callahan. I think with regard to the waiver process, your 
point is a correct one. These are waivers, these are time-limited 
waivers, so it is incumbent upon all the agencies that have the 
waivers, including our own, to look at and evaluate these waivers 
not only to see whether they made improvements in the program, 
but clearly that there were no adverse effects on the beneficiaries 
of the program. And that’s the basic philosophy that we use in 
dealing with the waivers, so your point is a correct one. 

Mr. Ryan. Mr. Owens, let me respond. As an old classical liberal, 
I guess as a young classical liberal, I just think it is important to 
quote Winston Churchill at this time, who said that democracy is 
the worst possible form of government except for all other forms of 
government. It is a sloppy process. You do have graft and corrup- 
tion. You do have unintended results. 

But the foundation of democracy, from my perspective, is the 
idea that government which governs closest to the people, governs 
best. That way you have those who are right there in the streets, 
in the schools, in the hospitals, on the front lines of the fight for 
reviving our society, helping make the decisions on how to improve 
the conditions in our society. 

And I think what we’re trying to achieve here is a good coopera- 
tion, not a Federal Government hunkering down on top of the State 
governments or the local governments. And, Mr. Chambers, I think 
what you said was a wonderful statement, which is, we are not try- 
ing to achieve finger-pointing, we are just trying to achieve results. 

I think everybody that works at all of these departments and in 
these State governments, and here in Congress for that matter, are 
well-intentioned people trying to achieve good results for their citi- 
zens, their fellow citizens. Our constituents, your constituents, are 
all citizens of the United States of America. 

But, having said that, we do have this wonderful thing in Amer- 
ica, and that is, we have these institutions of democracy. State and 
local governments, all over the country who have a good, in most 
cases better perspective on how to help and care for people in their 
areas. The whole purpose of waivers is to try and get those tools 
in the hands of those local governments, those State governments. 

Mr. Owens. Would the gentleman yield? 

Mr. Ryan. I would be happy to yield. 

Mr. Owens. I have to run, but I just want to say I have served 
at all three levels of government, and I don’t agree with you at all. 

Mr. Ryan. Well, thank you, Mr. Owens. I appreciate that. I think 
we are just going to agree to disagree on some of these things. 

Let me go to you, Mr. Callahan. I wanted to ask you a few spe- 
cific questions, because we were going down the path on the some 
of the health care programs that you administer, and in NGA’s 
written testimony they explain that Texas and Michigan’s applica- 
tions to combine waivers under Section 1915(b) managed care and 
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Section 1915(c) long-term care, to create managed long-term care 
programs under Medicaid, required more paperwork and more staff 
resources than if they had requested separate waivers for each sec- 
tion. 

Why was this the case? I mean, why did HHS require more pa- 
perwork for a combined application than for separate applications? 

Mr. Callahan. Well, I haven’t had the benefit of seeing Mr 
Scheppach’s testimony, and I will have to supply that answer for 
the record. 

Mr. Ryan. If you could, please. 

Mr. Callahan. Yes, sir. 

Mr. Ryan. Let me go on and let me ask you, maybe you can do 
this in written followup, but later in their testimony they said, 
“Currently many States are interested in pursuing coordinated care 
options for individuals who currently have a fragmented health 
care delivery system” — that is something we are experiencing here 
in my home State of Wisconsin — “those frail seniors eligible for 
both Medicaid and Medicare. Several States have engaged in pro- 
tracted negotiations with HCFA” — the Health Care Financing Ad- 
ministration within HHS — “but have ultimately, and for several 
years in some cases, withdrawn their application.” 

The goal of State experimentation. State improvement in my 
State is to try and get at all slices of society, to make sure no one 
is slipping through the cracks. We do have different health care 
policies, different health care services out there that people can at 
the same time qualify for, yet it is sort of a stovepipe viewpoint 
from the Federal Government. 

Mr. Callahan. I understand the concerns that you have raised 
about the seamlessness of care. However, we do have to acknowl- 
edge the fact that Medicare and Medicaid are two very different 
programs. 

Mr. Ryan. Clearly. 

Mr. Callahan. In Medicare, there are concerns that we have to 
deal with vis-a-vis the trust fund on Medicare, in terms of, for ex- 
ample, if there were a basically a waiver that was designed just hy- 
pothetically, say, to save Medicaid funds but expand Medicare 
funds. That has an impact on the Medicare trust fund. I think 
that’s something that actually the Congress would have to consider, 
as well. 

Mr. Ryan. Are the budget neutrality 

Mr. Callahan. If I could just finish 

Mr. Ryan. Oh, sure. 

Mr. Callahan [continuing]. There are a couple of other things, 
too. There are differences in the Medicare and Medicaid bene- 
ficiaries, in eligibility rules. For example, in Medicaid programs we 
have permitted waiving freedom of choice in providers of programs. 
That is. States as part of their demonstrations have put a lot of 
Medicaid beneficiaries in managed care programs. 

A Medicare beneficiary is free to choose. A Medicare beneficiary 
is free to choose as to whether he or she wants to be in fee-for-serv- 
ice or whether he or she wants to be in managed care. That’s part 
of the basic statute. 

So those sorts of things have to be weighed in these matters, and 
I think it’s those, among other considerations, that I think are le- 
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gitimate concerns we’d have to deal with before we resolve the 
problem along the lines that have been suggested. 

Mr. Ryan. Do you have any thoughts on how we can resolve that, 
any statutory changes or anything like that? 

Mr. Callahan. Well, I think you’d have to look at changes in 
both the underlying authorizing statutes, both Medicaid and Medi- 
care. I think one of the points that your colleagues made here 
which is a good one, if these things become so routine and accepted 
over time, maybe what we have to do is, go back and change the 
basic underlying statute. And insofar as this committee can look 
into that and can suggest that, then I think that’s something you 
should 

Mr. Ryan. Yes, I think that is a very — that is what we did with 
welfare reform. 

Mr. Callahan. Right. 

Mr. Ryan. I think it is a very, very valid point. 

The CHIP program, I know the CHIP program is relatively new 
and waivers have been set aside for a year. 

Mr. Callahan. Right. 

Mr. Ryan. What is the status of that right now? 

Mr. Callahan. As you know, in the CHIP program, I think it’s 
within the last 4 to 6 weeks we had the last two States finally 
come in and have their CHIP programs approved, so all States now 
have either a separate CHIP program or, as you know, what they 
call the M-CHIP program, where they cover the children under 
Medicaid expansion as opposed to the CHIP program per se, the S- 
CHIP program. 

And, as you know, we estimate that somewhere in the order of 
1.3 million children are now covered under the CHIP program. The 
President has asked and directed our agency to go out and actually 
visit all 50 States, right now which we’re finishing up, to see why 
we aren’t getting more kids that are Medicaid eligible and/or CHIP 
eligible, enrolled in Medicaid and CHIP. I’m sure some of your 
State legislators have talked to you about that. 

So I think we want to be in the process of getting this overall 
program up and running at a fairly high rate before we get back 
into the waiver process. I think we will get into the waiver process 
at some point. 

Mr. Ryan. Do you have any idea what the time line is? 

Mr. Callahan. I’d like to supply that for the record, because 

I 

Mr. Ryan. Because I think the legislation had some requirements 
within it that 

Mr. Callahan. Oh, I understand. 

Mr. Ryan. A specific time line. 

Mr. Callahan. Right. I understand, but I’d like to confer with 
the HCFA administrator on that. 

Mr. Ryan. If you could, I would appreciate that. 

Mr. Bramucci, I just wanted to ask you a quick question. I was 
intrigued with your testimony, but I also notice that, looking at the 
statistics that the Department supplied the subcommittee and the 
other departments supplied the subcommittee, that the Depart- 
ment of Labor has the highest denial rate of any other department 
in the Federal Government, a 29 percent denial rate. 
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Could you — you briefly touched on some of the denial reasons, 
but could you go into a little more specific why your Department 
is the highest, has the highest denial rate, and what are the rea- 
sons for the bulk of these denials? 

Mr. BramucCI. Well, statutorily we have — the biggest number 
that you saw in our graph. By the way, this has been added to our 
testimony. You’ll notice that the biggest number on negativity are 
the “no authority to waive.” That isn’t a denial, it’s simply a denial 
of authority under the statute. 

We simply — 54 cases are all that we denied over those years, and 
in most instances we’re eager — I mean, some of the things talked 
about here, when we have a request for a waiver, for instance, 
that’s on our website. We publish not only the request for a waiver 
but the answer, so that States can pick up information as to what 
is OK and what isn’t, in order to facilitate discussion. 

We have detailed meetings with our partners all over the country 
on these issues. And, you know. I’ve been around the country now. 
I’ve been on this job 14 months. I have traversed hundreds of pro- 
grams out there with all kinds of officials. I’ve never heard an offi- 
cial, Republican, Democrat, or a Ventura-ite, ever question our 
waiver objectivity. I have never 

Mr. Ryan. Jesse Ventura has never questioned your waiver? 

Mr. Bramucci. No, he has not. 

Mr. Ryan. OK. 

Mr. Bramucci. No, they have not questioned our — in all the time 
I’ve been in this office, 14 months, not one person has accosted me 
or said to me, “Bramucci, the Labor Department is not doing its job 
properly.” 

Mr. Ryan. Let me ask you about the 54 discretionary waiver de- 
nials or the 54 — I just saw your chart for the first time here — 
where the waiver was disapproved. Is there a pattern there? Is 
there a systematic pattern? Is there a reason why those were dis- 
approved? It sounds like those were disapproved by discretionary 
decisionmaking within the Department of Labor. 

Mr. Bramucci. Basically it’s commingling of funds or requests to 
waive outcomes or performance data that we found we couldn’t live 
with. It would just not be proper under our stewardship of the law. 
You know. Congress just didn’t say, “Here, send the money out and 
there are no requirements,” and so we’re the referee. We have to 
call it. 

And we would like to say yes because we have an active partner- 
ship going. But I will point out to you. Congressman, that most of 
that is all moot because we have moved to a new era. We’re out 
of the business of doing 

Mr. Ryan. With the new law? 

Mr. Bramucci. With the new law. Ninety percent of the requests 
and approvals we made would not be germane today. 

Mr. Ryan. I think that’s a very good point. The new law hope- 
fully will take hold, and hopefully we can take care of this experi- 
mentation. 

Mr. Bramucci. We’ve got to get the States to file their plans, and 
we’ve got I think 16 in the house now, because this is a massive 
enterprise of passing authority and initiative out to the States and 
to the local communities. And we think it’s going to work, and 
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there is an enormous push for it, and it will remove a tremendous 
amount of frustration at intergovernmental relations. 

Mr. Ryan. Well, let me ask each of the three of you this: To get 
a better handle on the 85 percent approval rate reported by the 
agencies to the subcommittees, 85 percent of the waivers being ap- 
proved, were any State waiver requests only partially approved by 
each of your agencies? And if so, what percent of your agencies’ ap- 
provals were partial approvals, and can you give me the nature of 
the partial approval process? Let’s just go down the line. Mr. Cal- 
lahan? 

Mr. Callahan. In terms of partial approval, I suppose the ques- 
tion may be a definitional one. And you’ll forgive me for a moment, 
but if a State comes in and puts in a waiver request, and then we 
negotiate with them and we come out with a different product in 
the end, is that — do you determine that to be a partial waiver? 

Mr. Ryan. I would think so. 

Mr. Callahan. Well, why? 

Mr. Ryan. Well, the input is, the State legislature passes a pro- 
gram. Let’s take BadgerCare, our own program back home. It re- 
quires so many waivers. The output is something that looks dif- 
ferent than what the State government passed. 

Mr. Callahan. So in essence, then, if I may, in that case I’d 
have to give you precise information as to whether the initial waiv- 
er was not approved in its entirety, as opposed to whether a dif- 
ferent waiver was approved, and we’d have to do that. That would 
take quite a bit of work. 

Mr. Ryan. I think a better question would be, in the approval 
where it ends up becoming a partial approval, are there cases 
where with other States they did get approval, and another State 
did not get approval, for very similar provisions or waivers that 
were being requested? 

Mr. Callahan. Well, that would require a detailed examination 
of all these 684 waivers that we’ve approved. 

Mr. Ryan. Just off the top of your head, as an administrator. 

Mr. Callahan. I would say by and large for a lot of these waiv- 
ers, the 1915 (b)’s and (c)’s, a lot of them were probably approved 
in very close conformance with the original submissions. The 
1115’s, which are the more complex waivers, probably under your 
definition would be viewed as “partial” waivers. They’re very com- 
plex and 

Mr. Ryan. Do you think there is, do you have, are you applying 
a consistent application of scrutiny to waivers coming in, regardless 
of the States. 

Mr. Callahan. Yes, absolutely. 

Mr. Ryan. Mr. Chambers. 

Mr. Chambers. Unfortunately, the information that I have avail- 
able to me here today does not include that breakout, so I’m going 
to have to get back to you for the record. 

Mr. Ryan. OK. 

Mr. Bramucci. I don’t think so. Generally we get a package of 
waiver requests, and to the extent that we would approve — that a 
State did 40 requests and we approve 35, if we find — that would 
be partial in terms of their package of requests. But what our prac- 
tice has been, Mr. Chairman, is to take a look at the ones that are 
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borderline and negotiate that with the State, to say, “If you do this, 
we will be able to do this,” or “If you change these words or that 
word, we will be able to do it.” We don’t believe that there is an 
issue on the part of our partners in the States in that regard. 

And to the argument about whether or not we have ever denied 
a State a waiver where we had granted a similar waiver pre- 
viously, the answer is yes, in one case. That involved the State of 
Florida. The then-Governor was Lawton Chiles, and we had an on- 
going dispute with them on their JTPA review process, and we 
were not, because of the legal nature of the dispute, we were not 
capable of approving that request. That’s the only request I know 
of where we have taken a similar request, granted it in one State 
and denied it in another. 

Mr. Ryan. Well, let me ask the three of you gentlemen this, and 
then we’ll close. Do you think that denials or the negotiations that 
are entered into to restructure waiver requests can serve or are 
serving as disincentives for other States to go under the same proc- 
ess? Or let’s say three States give you a waiver for a program, they 
are denied, do you think, as the NGA testifies, that that is a dis- 
incentive to other States to go down the complicated, expensive and 
timely task of looking for a waiver? 

Mr. Callahan. I would say emphatically not. 

Mr. Ryan. Why? 

Mr. Callahan. And the reason is 684 waivers that are approved 
over the last several years. That’s a lot of waivers that are ap- 
proved, and I think when our colleagues at the State level or at the 
local level want to do something innovative and constructive and 
they believe in it, they’re going to pursue it. 

So, for example, even in the case of Wisconsin where we did have 
differences, we kept working and working and working. And the ul- 
timate result was that the kids, under the ultimate BadgerCare 
demonstration that was approved, were approved under the M- 
CHIP program for an enhanced match for services; and the fami- 
lies, the adults, were approved under the Medicaid program, the 
State Medicaid program. 

Mr. Ryan. Yes. 

Mr. Callahan. So in the end, the people were served. So I would 
believe, my feeling is that for those waivers where there is strong 
State support for their waivers to serve their constituents and our 
common constituents, that they will pursue the waiver process. 

Mr. Ryan. Well, for the record, in the end they were served 2 
years after the legislation passed, but I appreciate your comment. 

Let me ask just this quick question. We have talked about some 
different ideas, different ideas for streamlining the waiver process. 
What are your thoughts on these ideas? A statutory deadline, I 
think, Mr. Callahan, I got your impression on a statutory deadline 
for processing waiver requests. What about broad statutory flexi- 
bility to waive most statutory provisions, like the Ed Flex bill? 

I don’t know, given that that doesn’t necessarily affect each of 
your agencies, you may not have a clear opinion on that one, but 
what about statutory provisions allowing State certification for fi- 
nancial requirements like maintenance of effort, matching funds, 
set-asides, cost caps, or a statutory requirement for quarterly publi- 
cation of approvals and denials and a processing time for each, like 



160 


what HUD does with its waivers? What are your thoughts on re- 
forms like that? We will start with Mr. Bramucci. 

Mr. Bramucci. Well, built into the Workforce Investment Act is 
a requirement that we turn around these requests in 90 days. 
We’ve done better than that most of the time. Our record with Wel- 
fare-to-Work, a highly — an extensive program, $3 billion over 2 
years, we had 20 requests, we turned them around in weeks, for 
waivers. I don’t see, and this isn’t 

Mr. Ryan. So you like the statutory deadline, or 

Mr. Bramucci. No. I think that — I think things in our Depart- 
ment are running fine. I think we’re very attuned to the need to 
turn around decisions and to work closely with State and local 
partners. And the old philosophy, “If it ain’t broke, don’t fix it,” 
ours ain’t broke, and I’m confident that we’re doing the right thing 
and we have excellent lines of communication with our partners. 

Mr. Ryan. So you don’t think there is anything we can do to fur- 
ther streamline the waiver process? 

Mr. Bramucci. I’m talking about the Labor Department, and in 
the Labor Department, with the change of legislation which is dra- 
matic in that, it is an enormous transfer of authority and discretion 
to local and State governments. Therefore, the whole issue becomes 
moot in terms of how you treat us. Our rules are different, because 
our rules now are to approve the State’s mechanism for taking 
clear title to this power and authority, so our relationship changes. 
Waivers are now less and less important. Maybe that’s the answer. 

Mr. Ryan. Very good point. Thank you. 

Yes, Mr. Chambers. 

Mr. Chambers. Let me say that I really need to think more 
about the substance of your question, but I will say this much. 
After my review of this whole situation, I think — I have a couple 
thoughts. 

One, I think we have adequate, if you will, direction within the 
statute and regulations, that we are required to conform to the 60- 
day standard that we apply, we meet in the majority of cases, ex- 
cept in a few cases where because of lack of information or the 
timely receipt of that information, deliberations may go on, negotia- 
tions may go on somewhat longer. But I think that our overall 
track record is one that would support the fact that the system is 
not broke, it is functioning. 

If I would make any recommendation at all, and this is based on 
my work both at the State and county level as well as now at the 
Federal level, and being able to compare relationships across those 
three levels, I would say that the one thing that we could do that 
would help our overall administration of these programs, regard- 
less of where you happen to sit, in which part of the king’s court 
you happen to sit, would be if we could somehow dispel the notion 
that, one, the States are intimidated by the Federal agencies. My 
experience of 31 years is that there are very few elected or ap- 
pointed people in State governments who are intimidated by Fed- 
eral agencies. My experience over the last years is certainly any- 
thing less than that. 

Second, I believe we need to encourage and support, as I think 
the committee is trying to do today, the negotiation, the ongoing di- 
alog, and the collaboration between all levels of government, with 
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the understanding that we can achieve more working together than 
we will ever be able to achieve taking cheap shots at one another. 

I think, unlike the testimony, at least my review of some of the 
testimony that’s been given here by at least one individual, that 
the environment that we exist in is a much healthier one than 
some would suggest. There is ongoing dialog. Our agency continues 
to have dialog with multiple constituencies about our programs, in- 
cluding State representatives, people who are members of and par- 
ticipate with the American Public Human Services Association 
[APHSA], for example. 

We will have staff at their national meeting this next week in 
Park City, UT, there not for the purpose of engaging in conflict but 
for the purpose of showing support for the States’ efforts as regards 
the Food Stamp Program, which is our flagship program, but at the 
same time hopefully responding to some of the issues that the 
States have been discussing with us over the last year, particularly 
in the area of program integrity and access to program benefits, so 
on and so forth. 

So I think there is in fact a healthy dialog that we need to sup- 
port and reinforce and fuel wherever we possibly can. 

Mr. Ryan. Mr. Callahan. 

Mr. Callahan. I would say in general four things. One, some of 
the time deadlines that are in some of the statutes and regulations 
are helpful. Second, I think the agreement that we have with the 
NGA is a helpful guideline to evaluating these waivers. 

And then the last two things is, I think it is very important that 
we maintain fiscal stewardship along the lines of cost neutrality; 
and, second, that we basically uphold the congressional statutes 
that have been passed, especially vis-a-vis the entitlement status 
for the individuals under these programs, whether it’s Medicaid or 
welfare or child welfare. 

Mr. Ryan. It seems like each of you are more or less saying that 
statutory changes may be necessary as well. I think clearly, Mr. 
Bramucci, that is what you were saying. That is just an observa- 
tion. I am not necessarily asking you a question. 

Are there any other statutory requirements that you think would 
add to that, to addressing those needs that you just mentioned, Mr. 
Callahan? 

Mr. Callahan. I’m sorry. Vis-a-vis what, what statutory 
changes? Vis-a-vis the process, or 

Mr. Ryan. Yes. 

Mr. Callahan. Well, I just — I would respectfully say that I don’t 
think the process is broken. I’ve maintained in my testimony, both 
the oral and the written testimony, that I believe what we have is 
a process of constructive engagement. 

Now, maybe this chart is an oversimplification, and none of us 
likes complication, whether it’s in our daily life or what have you. 
But you all know, both members and staff, that government is com- 
plicated. People come to this with a lot of different views. 

And we at the Federal level have an obligation to uphold the 
Federal laws as they are passed, which you pass and we have to 
administer, and we have an obligation also to be prudent fiscal 
stewards in this regard. And I think the waiver process that we 
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have put into effect, which has approved these 685 waivers over 
these last several years, has tried to meet those two goals. 

Mr. Ryan. Well, I think what I would like to have the three of 
you leave with is basically this, that there is another side to this 
story; that the Governors are frustrated, that the State legislatures 
are frustrated. The NGA, through their testimony, I would ask you 
to read their testimony, are frustrated; that they see other States 
getting waivers, they are coming up with similar waivers, and it 
still takes a heck of a long time, longer than the 120 days as called 
for in the Executive order. 

So all I am asking is, please think it through a little bit. This 
legislation will continue to move down the tracks, and the intent 
here is not to undermine existing Federal legislation. The intent is 
to get good answers at good, reasonable pace of time, to better 
serve the very people we are trying to serve. 

BadgerCare is a good example. We would like to have had 
BadgerCare in law in 1997 when we passed it and conceived of it 
in Wisconsin, but it is just now becoming implemented. Meanwhile, 
thousands of people were without health care in the low income 
part of the State. 

So it is frustrating, and there is a lot of frustration out there 
from the other levels of government, specifically the Governors and 
the States. So I just ask you to take a look at that. We will submit 
everybody’s questions and statements in the record. 

With that, the hearing is adjourned, and I want to thank every- 
body for coming. 

[Whereupon, at 4:25 p.m., the subcommittees were adjourned.] 

[Additional information submitted for the hearing record follows:] 
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Letter to the Department of Agriculture; identical letter sent to 41 additional departments 
and agencies. Copies of all letters are retained with the Subcommittee on National 
Economic CJrowth, Natural Resorrrces, and Regulatory Affairs. 

Two summary charts of 12 departments and agencies follows. As indicated, the 
Department of Transportation refused to answer completely. The remaining 30 
departments and agencies received no waiver requests from the States. Full responses are 
retained with the Subcommittee on National Economic Growth, Natural Resources, and 
Regulatory Affairs. 
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<3ttE iVHO^a »XTH CONGfS^ 

Congreiisi of tbe tHnitefi ^tateif 

oC ilKepre$tntatib«f 

COMMITTEE ON GOVERNMENT REFORM 
21S7 flAYBURN House Office Builoinq 
Washinoton. OC 20&1S^143 



fWVHAO* OKMMM 


lOa «>0O«vKH 

. I*MV« Mva UMM 
JOHN* T«MCT MtSB«CHJ$Cm 




August 1999 


The Honorable Daniel R. Glickman 
D^artn^nt of Agriculture 
1400 ^dependence Avenue, S.W, 

Washington, DC 2(QS0 

Dear Seopetary 

The Subcommittees on Government Management, Information, and Technology and 
National Economic Growth, Natural Resources and Regulatory Adairs are continuing their 
oversight of the management of Federal ^ant funds. 

Pursuant to Article I of the Constitution and Rules X and XI of the United States House 
of Rqiresentatives, please provide the Subcommittees the following information for each of your 
grant i^grams: (a) the text of and citation fm- any statutory waiw {uovision; (b) the text and 
citation for any r^ulaimy waiver pfoviskm; (c) the number of waivers granted in iuscal Yearn 
(FYs) 1997, 1998, and 1999 (as of the drue receipt of this letter); (d) tire identification of any 
State which lecei^ a wah«r to each of these FYs; (e) the identification of any State which was 
denied a watvo^ ia each these FYs; and <0 the identification of any State which was denied a 
waiver but whose waiver plication wu similar to another State which received a waiver under 
the same {Mogrun in each of these FYs, 

Your response should be delivered to the National JEr^omic Growtii, Natural Resources 
and Regulaloiy Affairs Subcoaunittee offioe is B*377 Rayburn House Office Building not lamr 
than tKX« on Wethiesday, August 23, 1999. H you have any queslwmsdxxtt this request, please 
contact Professional St^ Meadier Baibaim Kahlow at 225-4407. 
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Thank you for your attention to this matter. 

Sincerely* 

David M. McIntosh 
Chainnan 

Subcommittee on National Economic Growth, 
Natural Resources and Regulatory Affairs 

cc: The Honorable Dan Burton 

The Honorable Stephen Horn 
The Honorable Dennis Kucinich 
The Htmorable Jim Turner 
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October 7. 1999 


BY FACSIMILE 


The Honorable Samuel Chambers. Jr. 

Administrator for Food and Nutrition Service 

Department of Agriculture 

1400 ^dependence Avenue. S.W. 

Washington. D.C. 20250 

Dear Mr. Chambm; 

This letter follows up on my letter of August 3. 1999. and the joint September 30th 
hearing entitled ‘*Grant Waivers: H.R. 2376 and Streamlining the Process.** The Subcommittees 
on Government Management. Information, and Technology and National Economic Gtow^ 
Natural Resources and Regulatory Affairs request )kmi to comment specifically on each of the 
following possible ways to streamline agency processes for waiver requests by the States under 
Fed^ grant programs. Please indicate wb^her you support or do not support each suggestion, 
providing the specific reasons for your agency's position. 

1. Requiring quarterly publicaCitm by each Federal grantmaking ageircy of all waiver 
activiqr, including the action taken (te.. approvals, partial approvals and disapprovals) 
and die processing time. 

2 . Establishing a standard deadline (e.g..i^diq« as provided in Executive Order 13132) 
for a Federal agency's review of and action on a State's request for a waiver under a 
capped grant propam. 

3. E^abUshing a standard deadline for a Federal agency's review of and action on a Stale's 
request for a waiv«' under an opeo^nded entitlement program. 

4. Synchroniang the time periods for approved waivers (e.g.. ap|Koval for a 5-year period 
with 3-year renewal options). 

5. Providing a govmnmentwide standard ipplicatiim form for States to request a waiver 
under a capped grant program. 

6. StandanUzinggovernmentwide agency prooesring procedures for capped pam programs 

7. S taiMterdtjJng governmentwide agency p mflBwmg praecdmee for opeii.eiiited gntltlefg etH 
programs. 

S. Altowing State ceitificationofcon^iance with certain statuteiyrequiicmems(e.g.. 

maintenance of effort, matching foods, iet-ssides.eannaikt, and cost caps) under a 
capped gmt program. 
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9. Requiring sueamlined processing for a waiver request by a Stale if ^ request is similar 

to am waaver request from ancK}^ Stale mider t capp^ ^ant fuograni. 

10. Providing broad flexibility to warm many siatutwy requiiements (such as in the 
Education Flexibility Partnership Act of 1999, P.L. 106-2S> for all expert grant programs 
awttdedtoSt^. 

t i. specifying standard ^visiems to ensure budg^ neutmlify for die open-end^ otiiikmieiH 
pm^grams and r^ier pK^ms, including a multiple>^ar analysis of costs. 

We would also appreciate your advice on specific language to accomplish suggestion 1 1 

above. 

Your r^ponse should be deli^wred to the National Ecoiknsuc Growth, Nam^ Rr^cniKess 
and Regulatoiy Affairs Subcommittee majority staff In B-377 Rayburn House Oflke Building 
and the miiKmty staff in B-3S0A Rayburn House Office Building not later than noon on Monday, 
October 18, 1^19. If you have any qu<»»ions about this request, {dease onnaci ^f^ional Staff 
Merger Bmbara iCahlow at 226-3058. 

Thank you for your attention to this matter. 

Sincerely, 

David M. Mchitosh 
Chairman 

Subcommittee on National Eermomk Growdi, 
Natural Resources and Regulatcuy Affairs 

oc: The Honorable Dan Bttitoa 

The Hooondde St^hen Horn 
The Honorable Deruds Kucinkh 
The Honorable lim ‘Rimer 


2 
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USDA 



Unii»4 States 
Department of 
Agriculture 


Food and 
Consumer 
Service 

3101 Park 
Center Drive 

Al^andria, VA 
22302-1500 


The Honorable David M. McIntosh 
Chairman 

Subcommittee on National Economic Growth, 
Natural Resources and Regulatory Affairs 
Committee on Government Reform 
House of Representatives 
2157 Rayburn House Office Building 
Washington, D.C. 20515-6143 


OCT Ig 1999 


Dear Mr. Chairman; 


This letter is in response to your letter of October 7, 1999, requesting that the Food 
and Nutrition Service (FNS) provide comments on your suggestions of possible ways 
to streamline agency processes for waiver requests by the States under Federal grant 
programs. 

FNS administers 15 domestic nutrition assistance programs that are targeted to 
populations with specific nutritional needs. The agency has authority to grant waivers 
in three areas of the Food Stamp Program (FSP), which is the largest nutrition 
assistance program the Agency administers. The other major programs that FNS 
administers— Child Nutrition, Food Distribution, and the Supplemental Food Program 
for Women, Infants and Children— have only limited waiver authority; thus the 
amount of waiver activity is minimal. 

FNS uses it's waiver authority appropriately, giving prompt and careful consideration 
to each State’s proposed changes in program requirements. Because the FSP and the 
other programs FNS administers comprise a nutritional safety net for millions of low- 
income families and are national in scope, each change in program rules has the 
potential to affect the health and well-being of millions of Americans. Recognizing 
this, the Agency approves hundreds of waivers each year, allowing States to 
experiment with changing program requirements in the interest of improving the 
effectiveness of program administration and service to our nation’s femilies. 

It is not necessary to standardize the waiver approval process across all Federal 
agencies since the types of waiver requests received across the Federal Government 
are too diverse to benefit from a standard processing procedure. Even within FNS, it 


AN EQUAl. OPPORTUfilTY EMPLOYER 
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The Honorable David M. McIntosh 
Page 2 

is difficult to envision a standard waiver approval process because of the nature of the 
programs and the types of waiver requests received from States. There needs to be 
flexibility in processing waivers to allow for an examination of each State's 
circumstances and a determination of how the waiver will impact the target population 
in that State. 

The FNS waiver approval process is operating well within the guidelines outlined in 
Executive Order (E.O.) 13132 which requires agencies to streamline the waiver 
approval process and to the extent practicable and permitted by law to render a 
decision within 120 days of receipt of a request. It is FNS’ policy to respond to State 
requests for waivers within the time frames required by statute and regulations. At 
present, in the overwhelming majority of cases, FNS provides a response within 60 
days of a States request for a waiver. For demonstration project waivers, FNS is 
required by the statute to respond to States’ requests within a 60 day timeframe. In 
the few cases where it takes longer than 60 days to provide a response, it is generally 
because the State is providing additional documentation to support its waiver request. 
FNS has also implemented measures to further streamline the approval process for 
administrative waivers by allowing Regional Offices to approve requests for other 
States when a waiver has been found to be generally elective, does not have a 
significant impact on quality control error rates or clients (e.g., potentially increase 
error rates, reduce benefits or limit Program access). In addition, waiver information 
is shared with all States. 

While the waiver requests FNS receives from Sutes may appear to be similar, each 
State’s situation is unique. The current process works because the purpose of waivers 
is to determine each State’s simation on a case-by-ease basis. In giving each waiver 
request prompt and careful consideration, FNS rmrst not only consider the requesting 
State’s particular circumstances, but also whether the proposed change is already 
being tested and evaluated elsewhere, and under what circumstances. In this way, 

FNS is able to support State innovation while at the same time providing the 
necessary oversight to ensure that programmatic changes are effective and beneficial. 
When an approved waiver unexpectedly results in problems for a State or recipients, 
the impact is limited in scope a^ FNS and other States are able to learn from the 
“test case." 
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The Honorable David M. Macintosh 

Pages 

Thank you for the opportunity to comment on the suggestions for streamlining the 
waiver approval process. Please contact me if you have fiirther questions or concerns 
about this matter. 
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USDA 



tiM StatM 
usfHirtiiMmI of 
Agrieultiini 


Food and 
Consumer 
Servce 

3101 Park 
Center Drive 

Aiexan{^,\^ 

22302-1500 


Honorable David M. McIntosh 
Chairman 

Subcommittee on National Economic Growth, 
Natural Resources and Regulatory Affairs 
Committee on Government Re&rm 
House of Representatives 
2157 Rayburn House Office Building 
Washington, D.C. 20515-6143 


NOV - I 1999 


Dear Mr. Chairman; 

This letter is in response to your letter of October 7, 1999 requesting that the Food and 
Nutrition Service (FNS) provide comments on your suggestions of possible ways to 
streamline agency processes for waiver requests by the States under Federal grant 
programs. FNS programs are primarily entitlements. Although we administer four 
discretionary grant programs, we have not received any waiver requests under these 
programs. One discretionary grant program, the Special Supplemental Nutrition Program 
for Women, Infants and Children (WIC), has limited waiver authority with regard to 
infant formula rebate competitive bidding requirements. To date, no waivers have ever 
been requested under the WIC authority. Therefore, because of our limited experience 
with waivers in capped grant programs, we are not addressing those questions (2, 5, 8, 9, 
and 1 0). We instead are focusing on our area of expertise and addressing the questions 
dealing with entitlement programs. Following are FNS’ comments. 

While we believe that a process for public notification is important, we think that a 
publication that identifies all waiver activity is not necessary because States already have 
access to this information for FNS programs. FNS headquarters maintains a database of 
Food Stamp Program waiver decisions and updates the database as actions on waiver 
requests are completed. This database is shared with all regional offices who in turn 
either routinely share the information with their States or provide waiver information 
upon the request of the State. There have been no complaints from States concerning the 
sharing of waiver information in this marmer. 

We believe that establishing a standard deadline for a Federal agency’s review of and 
action on a State’s request for waiver under an open-ended entitlement program is 
urmecessary. At present, in the overwhelming majority of cases FNS provides a response 
within 60 days of a States request for a waiver. In the few cases where it takes longer 
than 60 days to provide a response, it is generally because the State is providing 
additional documentation to support its waiver request For demonstration project 
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waivers, FNS is required by die statute to respond to States’ requests within a 60 day 
timeframe. Therefore, FNS believes that the waiver process is already working 
effectively and that the standard deadline suggested above would extend the current 60 
day response time. 

FNS does not support synchronizing the time periods for approved tvaivers as it is not 
practical. Since the ^e of waivers requested by States are varied and generally are 
tailored to meet the State’s individual circumstances, it would reduce flexibility if the 
same time periods for ^proved waivers were applied to all States. States can request the 
amount of time that they would like a waiver to be in effect and can negotiate with 
Agency on a specific timeframe. Based on the success of the waiver it can be extended or 
if it is not successful, the waiver can be terminated before the expiration date. In order to 
allow States maximum flexibility and ensure that unsuccessful waivers do not continue 
and become a drain on the Federal budget, FNS suggests that lime periods for approved 
waivers continue to be detenruned on a case-by-case basis. 

FNS does not support standardizing processing procedures for waivers. The types of 
waiver requests received across the Federal Government are too diverse to benefit from a 
standard processing procedure. There needs to be flexibility in the processing of waivers 
to allow for an examination of each State’s circumstances and a determination of how the 
waiver will impact the food stamp population in that State. 

Lastly, we do not believe that an across-the-board multiple year analysis of costs is 
appropriate. A multi-year analysis can make sense if reaEstic estimates suggest fliat 
future year savings may offset present year costs. Few waiver requests reviewed by FNS 
meet this condition. A more typical request is to reduce present year costs by anticipated 
future year caseload reductions, an approach potentially inconsistent with the goal of 
ensuring that fomUies and others receive the nutrition assistance to which they ate 
entitled. 

Thank you for the opportunity to comment on the suggestions for streamlining the waiver 
approval process. Please contact me if you have further questions or concerns about this 
matter. 



Enclosures 



Honorable David M. McIntosh 


cc: honorable David M. McIntosh 
Chairman 

Subcommittee on National Economic Growth, 
Natural Resources and Regulatory Affairs 
Committee on Government Reform 
U.S. House of Representatives 
377 Rayburn House OfBce Building 
Washington, D.C. 20515-6143 

The Honorable Dan Button 
Coirunittee on Government Reform 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, D.C. 20515-6143 

Tlw Honorable Stqihen Horn 
Committee on Government Reform 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, D.C. 20515-6143 

The Honorable Dermis Kucinich 
Ranking 

Subcommittee on Natkmai Economic Growth, 
Natural Resources and Regulatory Afbirs 
Committee on Government Reform 
U.S. House of Representatives 
377 Rayburn House Office Building 
Washington, D.C. 20515-6143 

The Honorable Jim Turner 
Committee on Goverttment Reform 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, D.C. 20515-6143 
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BY FACSIMILE 

The Honorable John J. Callahan 
Assistant Secretary and Chief Financial Officer 
Department of Health and Human Services 
200 Independence Avenue, S.W. 

Washington, D.C. 20201 

Dear Dr. Callahan: 

This letter follows up on my letter of August 3. 1999, and the joint September 30th 
hearing entitled “Grant Waivers; H.R. 2376 and Streamlining the Process.” The Subcommittees 
on Government Management, Information, and Technology and National Economic Growth, 
Natural Resources and Regulatory Affairs request you to comment speciftcally on each of the 
following possible ways to streamline agency pro^sses ftv waiver requests by the States under 
Federal grant programs. Please indicate whether y<w support or do not su|^rt each suggestion, 
providing the specific reasons for your agency's position. 

1. Requiring quarterly publication by each Federal grantmaldng agency of all waiver 
activity, including the action taken (i.e., approvals, partial approvals and disapjKovals) 
and the processing time. 

2. Establishing a standard deadline (e.g.. 120 days as jMOvided in Executive Order 13132) 
for a Federal agency's review of and action on a State's request for a waiver under n 
c^ped grant program. 

3. Establishing a standard deadline for a F^er^ agency's review of and action on t Stale’s 
request for a waiver under an open-^nded entitlement program 

4. Synchronizing the lime periods for ^proved waivers (e.g., approval for a 5-year period 
with 3-year renewal rations). 

5. Providing a govemmentwide standard ^plication form for States to request a waiver 
under a capped grant program. 

6. Standardizing govemmentwide agency processing procedures fx capped grant programs 

7. Standardizing govemmentwide agency processing procedures fx opra-ended eotitlement 
programs. 

8. Allowing State xitiflcation of compliance with certain st^otoiy requireroents (e.g., 
maintenance of effort, matching hinds, set-arides, eaimaiks, and cost caps) un<^ a 
c^iped grant program. 
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9. Requiring stiean^ined-pcocesui^ » waiver request hy a State if the request ts stBuiar 
to an abeady'iq^piovcd waiver request from another State under a capped gram pro^am. 

10. Fteviding breuui flexibility to waive many st^utoiy requirements (such » in the 
Educati^ Flexibility ^uteership Act of 1999, P.L. i66-2S> f« alt ca|^ grsmt pr^raim 
awarded to Shoes. 

1 1 . Speci^ng staiufanS provisions to ensure budget neutrrdity far the r^n-en^^ entitlemeiO 
pn^^ams and other pn^;ran», inckidiog a multiple-^tar an^ysis of cotos. 

We would idsoi^fectite your advice on specific lan^getoaecmiqdi^Si^gesttM II 

dbow, 

Yim r^p^ise should be delivered to the National Economic Orov^ Natuml Resmirees 
and Re^latmy AMs SidxxH&mittee mai<»1ty staff in 8-377 Rayburn House Office Building 
and the imnonQr stafif in B-35QA Riq/bum House OfftM Building not lat» Mt door on Monday, 
OcU^r IS. 19^. If you have any questions ^ut this requeo. please contact ^fesst^al Staff 
Member Barbara Kahlow at 226-30S8. 

Th^ you for ycNir ahentiOQ to this Slater. 

Sincerely, 

David M. Mcbitosh 
Chairman 

Subcommittee tm Natkoal Economic Growth. 
Natural Resources and Regulatoiy AMs 

cc: TheH<»ofableD«iBttftoQ 

The HooMible Suqpben Horn 
The HonofaUeDe^ Knciiudi 
The HooonMe Jim TWner 


2 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 


CWice of ^ Secretary 


Washington, O.C. 20201 


OCT 26 1999 


The Honorable David M. Mclntodi 
Chairman 

Suboimnuttee on National Economic Growth, 

Natural Resources and Regulatory Affairs 
B-377 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Mr. Chairman; 

This letter is in response to your letter dated October 7, 1999 asking for comments 
on suggestion for stretunlining the waiver process. These suggestions address process 
standardi 2 ation, treatment of similar levers, broadening statutory authority to grant 
waivers, and budget neutrality. ! will address diese issue areas as they apply to relevant 
waiver programs in the Department of Health and Human Services (HHS). 

Standardization of Applications, Waiver Process, Deadlines and Timeframes 

The Secretary uses waiver authority to increase State flexibility and test 
innovative service delivery options, while ensuring that the needs of the children arui 
families who rely on our programs will continue to be met. Given the range of 
possibilities in both the specifics of waiver proposals and the circumstances of different 
States, it is very important to assess each request individually, and highly difficult to 
make generalizations about existing waivers. Different types of demonstration projects 
require different statutory waivers, and test very different policies, often making 
coordination of timeframes across different programs infeasible. 

For example, time limits on the review of Section 1115 demonstration waiver 
requests would limit our ability to maintain the fiscal and programmatic integrity of die 
Medicaid prognun by reducing the SecreUuy’s and States’ ability to negotiate the details 
of the waiver request. The broad authority to waive portions of the Social Security Act 
needs to be exercised in a long-term cooperative manner. Restrictive time limits could 
lead the Department to reject State waiver requests. 

In instances where waiver authority is more narrow, time limits are already in 
plexx. These waiver requests comprise the majority of the waiver requests reviewed and 
approved Ity the Department. For examjde, approvals and renewals for Section 1915 (b) 
pro^am waivers are time-limited. Section 1915(f) of the SSA specifies time limits f(x 
approving these waivera. This is possible because the authority to waive the Medicaid 
statute is limited to only a few provisions, such as the authority to waive freedom of 
choice of Medicaid providers. In general, the less complex the waiver request, the faster 
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the review. Currently, most ACF waivers meet the 120-day time limit that Executive 
Order #13132 says agencies should follow the extent practicaUe." 

The President's Executive Order appropriately sets a goal for completion of action 
on waivers, but it does not set a deadline. The Executive Order therefore recognizes the 
uniqueness of each request and allows for the necessary time to fashion an ^ptov^le 
waiver agreement with States. This allows the Department to identily issues of concern 
and allows States to respond to these issues. Thus, mandating artificially strict timelines 
for completing action would significantly inhibit HHS and Statra from engaging in this 
constructive exchange. 

Treatment of Similar Waivers 

HHS has fiduciary and programmatic responsibilities to evaluate each waiver 
separately on its merits. This is important for three reasons. First, our paramount 
concern is to evaluate each waiver aiqilication separately to ensure the protection of the 
children and families we serve. Waivers that change benefits or make large 
programmatic changes must be carefully assessed to assure families and children are 
protected. 

Second, Medicaid, child wel&re services, and child support enforcement 
programs are different in each State. It is thetefine often difficult to determine the effect 
that the same or similar policies would have in each State. For example, every State hts 
different Medicaid eligibility standards. In one State, pregnant women and infants are 
eligible for coverage up to 1 33% of the Federal Poverty Level (FPL), udiereas in another 
State, they are eligible up to 200% FPL. Therefore, a waiver of the same statutory 
|»ovision in two different States could have very different effects in those two States, 
depending on their eligibility standards. 

Firally, issues of budget neutrality or cost-effectiveness must be resolved 
separately for each State. In the example stated above, differences in eligibility from 
State to State may mean that a waiver program that is budget neutral or cost effective in 
one particular State may not be in another. 

Broadening Statnloiy Authority to Grant Waiven 

Hw Secretary already has broad flexibility to waive many statutory requirements 
in the Medicaid program (particularly the Section Ills waiver authority), thereby 
permitting Stales to experiment and conduct research by demonstrating irmovative 
pograms or policies. The Secretary uses thb broad waiver auAmity cainioosly to ensme 
that waivers granted have policy merit, will be rigorously evaluated, and will protect 
vtihieiable populations. TlKSecretaiy is committed to using waiver rarthority to test 
irumvmive pograms; however, she is likewise committed to ensurir^ that service 
delivery to &milies is not compromised. 
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Budget Neutrality 

The Def^rtment Is operating in accordance with the 1994 ^reement with the 
National Governors' Association that budget neutrality would be a key component in die 
consideration of section 1115 demonsti^tion waiver requests. Budget neuti^ity is 
calculated on the basis of the duration of the demonstration, rather than on a one-year 
basis. In the case of the 1 115 demonstration program waivere, which are generally 
approved for five yeara, the State has five years to ensure overall budget neutrali^. This 
gives States the flexibility to spend more In the ftr^ few years of the demonstration when 
they are implementing the program, and to achieve cost savings once the program has 
been established, thereby, on average, meeting the budget neutrality cap over the five 
year period. Budget neutrality agreements in the 1 1 1 5 demonstration programs protect 
the Federal Government from spending more in open-ended entitlement programs than 
the Government would otherwise spend in the absence of the waiv^. 

Thank you again for the opportunity to discuss flic HHS’s waiver review record 
and practices. Both the Clinton Administration in general, and HHS in particular, are 
committed to working with States to develop programs that work. The Department has 
policies and procedures in place to assure that waivers are granted efficiency while 
maintaining the fiscal and programmatic integrity of our programs. We are pioud of ois 
record in approving waivers, and look forwaM to working with States in the future on 
these innovative projects. Please contact me if further questions or concerns arise. 



JAhn 3. C^ahan 

Assistant Secretary for Management and Budget 

cc: The Honorable Dan Burtem 

The Honorable Stephen Horn 
The Honorable Dennis Kucinich 
The Honorable Jim Turner 
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DEPARTMENT OF HEALTH HUMAN SERVICES 


Office of the Secretary 


Washifigton, O.C. 20201 


OCT 28 1999 


The Honorable David M. McIntosh 
Chainnan 

Subcommittee on National Economic Growth, 

Natural Resources and Regulatoty Afl^ 

B-377 R^rbura House 06Bce Building 
Washh^n, D.C. 20SIS 

Dear Mr. Chairman: 

In response to your letter of October 26, 1 would again emphasize that waiver requests address 
divmse federal programs in a myriad of ways. During this Administration, HHS has granted 
hundreds ofwtuver requests which allowed virtually every state to demonstrate new and effective 
methods through which to provide Medicaid, child support enforcement, foster care, welfere and 
many other critical services. 

Is testimoi^ presented to your Subcommittee on September 30, 1999 and in my letter of October 
25, 1 tried to outline the complicated, state-specific issues that must be addressed to satis&ctoriiy 
settle upon an efiMve demonstration project. These factors make a one-size-fits-ail review 
process infeasible. It is for these reasons that we do not believe that the suggestions outlined in 
your lette of October 7 ate feasible additions to the waiver approval process. To be clear about 
the Department’s views on the specific items mentioned in your latest later, I offer the following 
comments. We do agree that a process for public notificafion is important (#1). However, we do 
not believe that a government-wide standard application form for capped grant programs (#5), 
standardized government-wide agency processing procedures for capped grant programs (#6), or 
standardized government-wide agency processing procedures for open-ended entitlement 
programs (#7) are compatible with the unique requirements characteristic of each federal 
program. In addition, they are inconsistent with the executive fiduciary and oversight 
responabilities with which we are entrusted. 

As you ktMw, the many federal capped entitlement programs have different statutory 
requirements, including varying provisions which govern state compliance certification. As a 
re^t, we caiuiot support a programmatic change in these statutory requirements as offered in 
suggestion 8. Siirul^, we cannot support broad authority to waive the other statutory 
provisons in these matiy capped grant programs as [novid^ under suggestion 10. 

Through a process of constructive engagement with the states, this Administration has approved 
an unprecedented number of waiver requests. We look forward to continuing tMs cooperative 
waiver procras with the states in order to help achieve our common program goals. 
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Because the proposals you have offered impact aU federal programs and agendas, we suggest 
that you contact the Office of Managonent and Budget 
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capped grant program. 

9. R(»|uiriitg ^o^ssing a waiver reque^ by a St^e if the !eqi«»t is sitwi v 

to an already'approved waiver request from another State under a capped grant program. 

10. Providing bio»l flexibility to waive many statutory lequirements (such as in the 
Education Flexibility Paitneiship of 1999, P.L. 10^25) Am* all c^ped grant 
awanied to States. 

1 1. Specifying standard provisions to ensuie budget neutrality for the c^pen-ended entitlement 
programs md oth» pro^ams, mcludlng a nniUip)e>yetu^ ana^is ct^ 

We would also^ppreciate your advice on specific language to accomplish suggestion 1 1 

above. 


Your response should be delivered to the National Economic Growth, Natural Resouices 
and Reguiatoiy Affairs Sobcommiuee majcuity $t^ in B-377 Rayburn House Office Building 
and the minOTlty staff in B‘35QA Raylmm House Office Building nc^ than noon on Mm^y, 
October 18. 1999. If^u have any questions about this request, please contact l^fessional Staff 
Member Barbara Kahlow at 226*30^. 

Thank you for ycnir attention to this matter. 

Sincerely, 

David M. Mebtosh 

SubcomaiitlM OD Noioiul Ecoboduc Cmwth, 
Nuunl Resouren and Regolatoiy Aflatn 

oc; Ibe HonoedUe Dan Buton 
the HaomdUe Stqiben Horn 
Hk HonofdMe Dennia Kucinidi 
The HononUe Jim Timea 


i 
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U.S. Department of Labor 


Assistant Secretary for 
Employment and Training 
Washington. O.C. 20210 



October 25, 1999 

The Honorable David McIntosh 
Chairman 

Subcommittee on National Economic Growth 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman; 

Thank you for the opportunity to respond to your letter of October 7, 1999, regarding an 
expedited waiver process for grants to states. 

We agree that it is beneficial to provide the public with information about the waivers that we 
are considering. Therefore, we currently publish waiver requests and ETA’s responses to such 
requests on a DOL website. We believe use of the DOL website to be an efficient, timely and 
user-fnendly vehicle for States, localities and other interested parties. Publishing this information in 
the Federal Register would be administratively burdensome and time consuming and result in 
administrative and publication expenses. Moreover, since the vast majority of waiver requests are 
submitted to ET A at the beginning of the program year planning process, quarterly publication in the 
Federal Register is probably excessive. 

In general, we have concerns about standardizing different aspects of the waiver process. The 
Department receives a wide variety of waiver requests that cover a wide array of issues and have 
significantly different impact on different states. We would oppose efforts that would constrain our 
flexibility in reviewing these waivers. 

With regard to a standard deadline, we believe that there is no need for legislation in this area. 
First, the issue of Federal agency review and ^proval of State waiver requests is already addressed 
effectively by the President’s August 4, 1999, Executive Order on Federalism (E.0. 13132). Second, 
this issue was addressed in the passage of the bipartisan Workforce Investment Act (WIA) which 
provides a specific time frame of 90 days after the original submission for the Department to review 
and take action on waiver requests. While the waiver provisions under WIA are essentially the same 
as those under the Job Training Partnership Act (JTPA), WIA is inherently much more flexible. We 
estimate that the vast majority of the waivers granted under the JTPA would not be necessary under 
WIA. For that reason, we expect to receive significantly fewer waiver requests under this new 
authority. 
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Similarly, because of the wide diversity of Federal grant-in-aid programs, the Dqiaitment of 
Labor believes the time periods for waivers me bea left to the discretion of the armies responsible 
for administering them, working in conjunction with their State partners. 

In addition, while them may be some commrm elements that could be considered for a 
standaid government form, we believe that a government-wide standard application would not be able 
to address the differences in Federal/Stale programs. In ftict, because of the variations in programs, 
creation of a standard application form could result in a requirement that States complete two 
applications; one government-wide and one agency specific. For example, both Work-Flex and 
^neral waivers under JTPA/WIA requite applications to consist of a de^ed “State Plan" which 
contains common elements that are specific to these program(s)andhowthey are being administered 
in a particular State. Thus, WIA does not lend itself to a standard application and, as such, would 
likely limit our flexibility and that of our partners to implement waivers that would affect service 
delivery and outcomes. 

With respect to standartlizing agency processing procedures for capped grant [sogtams, the 
Department of Labor/ETA has reduced the volirme of its regulations in recent years arxl particirlarly 
in light of the passage of WIA, does not believe that additional new regulations ate necessary to 
0>vem its internal review of waiver requests. Also, we believe this appitrach could actually limit the 
flexibility of Federal agencies in managing their responsibilities and taking into account the needs of 
flieir partners. 

Regarding the certification of compliance, under JTPA/WIA the approved Slate waiver 
applications for both Work-Flex and general waivers are part of die basic grant agiemnent which 
contains all of the necessary assurances and certifications for these programs. However, we do not 
believe such certifications substitute for or preclude the Department from carrying out apprcqrriate 
oversight activities to ensure program accountability. 

We appreciate the committee’s interest in a streamlined process for waivers that ate identical 
ta> previously granted waivers and the Department agrees in principle with this qrproach. However, 
in practice, this could be problematic because it could conflict with other responsibilities that the 
Department has. Under JTPA, as well as under WIA, the Secretary of Labor is responsible for 
ensuring that applicants for waivers or work-flex authority meet certain requirements, including the 
opportunity for public review and comment on proposed waivers. We must consider a waiver request 
package of each State in its totality, and it would be highly unlikely that the package of waivers 
requested by one Slate would be identical to another. Where the Department of Labor has experioice 
in processing a waiver application based on a similar waiver request fiom another State, the review 
and approval process is often expedited. 

The Department supports flexibili^ in administering these programs and siqqxuts the 
“Ed-Flex” concept whichis embodied in the DOL counterpart to Ed-Hex - “Work-Flex. During 
the development of WIA, the Department supported dw expansion of Worii-FIex to all Sta^ wifli 
approved plans and the WIA legislation now contains that provision. We are already using waiver 
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authority to the maximum extent consistent with sound policy and Congressional authority. It is 

important to note that Congress continues to express its concern that waivers not be used to eliminate 
statutory requirements ahogether. Forexample, WIAtightensciuTcntauthorizinglanguagecontained 
in the Department’s Appropriations Act by adding several provisions to the list of requirements that 
are exempted ftom Work-Flex authority. 

Finally, we would note that the Department of Labor does rtot administer any open-ended 
entitlement programs and therefore does not have any views on proposed changes that impact those 
programs. 

i hope that this information is helpful to you. 




